United States Court of Appeals 

for the 

District of Columbia Circuit 



TRANSCRIPT OF 
RECORD 





BRIEF AND APPENDIX FOR APPELLANT 


IN THE 


27 


Unitei* States (Enurt nf Apppala 
for tljF Siatrirt nf (Enltrotbta (Eirnrit 


No. 10,000 


United State* Court o^/ c 

for the Dhfr-r-n / 

^ k •» * W » iki 


Max A. Wool, p| pn 
Appellant 


Che-:: 


; > •;/ o 

^ J 


V, 


CLERK 


Real Estate Exchange, 

Appellee 


APPEAL FROM A JUDGMENT OF THE UNITED STATES DISTRICT 
COURT FOR THE DISTRICT OF COLUMBIA 


Herman Miller, 

Attorney for Appellant. 


Printed by Law Reporter Printing Co., 518 6th St., Wash., D. C. 


e.t' 







INDEX 


Jurisdictional Statement _ 

Statement op the Case_ 

Statement of Points _ 

Summary op the Argument 

Argument _ 

Conclusion _ 


i 

i 

I 

I 

i 


i 

i 

i 


I 

Page 



i 

9 

13 

i 


Cases 

i 

Bank of Metropolis v. Guttschlick, 39 U. S. (14 Pet.) 19, 10 L. Ed. 

335 _ !9 

a ! 

Chabot y. Winter Park Co., 34 Fla. 258,15 So. 766- 12 

I 

Falls v. Carpenter, 21 N. C. 237, 28 Am. Dec. 392 - 11 

Friess v. Rider, 24 N. Y. 367, 82 Am. Dec. 308 - 13 

Graziana v. Arnndell, 55 App. D. C. 21, 299 F. 886- 10 

i 

i 

Thiele v. Carey, 85 Neb. 454, 123 N.W. 442- 10 

Whiting v. Gray, 27 Fla. 482, 8 So. 726, 11 L. R. A. 526- 11 


i 

! 

i 


i 

! 


| 

i 

i 






In The 


Itritrft States (Smtrt of Appeals 
for % Siotrirt of (Eolnotbta ftimrit 

No. 10,000 


Max A. Wool, 
Appellant 

v. 

Beal Estate Exchange, 
Appellee 


APPEAL FROM A JUDGMENT OF THE UNITED STATES DISTRICT 
COURT FOR THE DISTRICT OF COLUMBIA 


APPELLANT’S BRIEF 


JURISDICTIONAL STATEMENT 

, s 

This is an appeal from a judgment entered by the United 
States District Court for the District of Columbia in favor 
of the appellee against the appellant in the sum of $5,000.00. 
This Court is given jurisdiction to hear this appeal by Title 
17-101 District of Columbia Code of Laws (1940 Supp. VI). 

STATEMENT OF THE CASE 

The appellee filed its complaint against the appellant 
demanding return of a $5,000.00 deposit for its purchase of 
certain real estate from the appellant. The said complaint 
alleged a contract dated June 4,1946 and claimed the appel¬ 
lant breached it because the appellant agreed to give pos- 
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session of the premises with the first floor vacant bnt failed 
to do so within the agreed time, and the appellee had de¬ 
manded return of the deposit which was refused (App. 1). 

The appellee defended by denying the allegations and 
filing a counter-claim in which he alleged the contract, bnt 
it was agreed that settlement be made and title conveyed 
as soon as the first floor became vacant, and when such 
vacancy occurred the appellant was ready, willing and able 
to convey and so notified the appellee, which refused to con- 
sumate, and thereby the appellee had breached its contract. 
The counterclaim alleged a breach on the appellee’s part 
and demanded damages. (App. 2). 

The answer to the counterclaim denied this and went on 
to say that the contract provided for an 80-day settlement, 
and the appellant failed to deliver the property with the 
first floor vacant on that date, but continuances were ob¬ 
tained for the purposes of obtaining the vacancy and were 
freely given until November 7, 1945 when the contract was 
to be finally settled, and upon failure to deliver as agreed 
the contract was cancelled by the purchaser. (Italics sup¬ 
plied) (App. 3). 

The contract of the parties is set out as Plaintiff’s Exhibit 
No. 1 (App. 9-12). 

The matter had been set down as a jury trial under the 
appellant’s jury demand, and after the appellant’s motion 
for a directed verdict was argued, the Trial Court, on its 
own motion discharged the jury, for the reason that he 
claimed the matter was not a jury question. (App. 33, 34 
and 35.) 

The testimony adduced may be summarized as follows: 

Daniel Diener, the vice-president of the appellee, in its 
behalf entered into the contract of June 4, 1946 (App. 20), 
and paid the deposit of $5,000.00 (App. 24). After he 
signed the contract he was waiting for possession of the 
first floor, and on August 2nd, 1946, he received the letter 
set forth as Plaintiff’s Exhibit 6, enclosing a copy of a judg¬ 
ment for this first floor. The judgment required the tenant 
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to vacate November 1st, 1946. He had several conversations 
with Mr. Minovitz, and because of the 80-day settlement 
period in the contract, arranged for an extension of tiie 
settlement to a date after November 1, 1946 (App. 2i), 
and settlement was to have been made November 7 at Dis¬ 
trict Title. 

However, after the August 2nd letter, Mr. Minovitz called 
him and stated since possession could not be had until No¬ 
vember 1, 1946, it would be alright to settle on September 
23rd, 1946, in lieu of the November 7,1946, settlement date 
(App 22), and to confirm this the witness received the letter 
dated August 28, 1946, from Minovitz, which is Plaintiff’s 
Exhibit No. 7 (App. 15). 

Mr. Diener stated that in resp .se to this letter of Au¬ 
gust 28 he wrote a letter dated August 29, 1946, to Mr. 
Minovitz which is Plaintiff’s Exhibit No. 9 (App. 16). The 
witness stated he had arranged to go to the title company 
with Mr. Aaronson on November 7 but with whom those 
arrangements had been made or with whom he made ijhe 
appointment is not stated (App. 23). He visited the title 
company on November 7, 1946, but the appellant was not 
present and then under a letter dated November 7th, which 
he authorized, which was introduced as Plaintiff’s Exhibit 
No. 10 (App. 17), he demanded return of the deposit (App. 
23). | 

On cross-examination this witness stated he new, after 
the June 4th contract had been signed, that he would not 
get possession in 80 days when Minovitz called him and then 
sent him a copy of the judgment (App. 25), and he was 
the one who suggested that a copy of the judgment be sent 
him so he could show it to prospective purchasers (App. 24). 
About July 23rd he told Minovitz it was alright to wait until 
possession was obtained because the property had not been 
sold by the appellee (App. 25), and if the property could 
be sold subject to possession it would likewise be alright 
(App 25). Up to August 28, the appellee had been adver¬ 
tising the property through its associate Leo M. Bernstein 
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Company (App. 25). On the expiration of the 80 days which 
would be about September 23rd, the witness did not make 
settlement or go to the title company for that purpose on 
that day (App. 26). 

He further stated that his company would not go through 
with the contract unless possession was received, and that 
the first time Minovitz know of this was by the letter of Mr. 
Friedlander, Plaintiff’s Exhibit 10 (App. 27). 

The witness stated that his secretary was in charge of 
the advertising under his supervision (App. 28). The prop¬ 
erty involved in this case was advertised by his company 
on November 10, 11 and 12 and that this might have been 
an error as he never looks at the ads which he ran (App. 
28). 

Mr. Edward A. Aaronson, an officer of the appellee, stated 
he had Mr. Diener call Mr. Minovitz for a final date for 
settlement, and Minovitz promised to give possession No¬ 
vember 7, 1946, as the tenant would definitely be out on 
November 1st, and he had arranged for a settlement on 
November 7 at the title company (App. 29). 

On cross-examination he admitted he knew prior to Au¬ 
gust 2 that the appellant could not get the tenant out by the 
time the contract was to be settled (App. 30). He made 
no objection to the extension to November 1st (App. 30). 
This witness admitted that the appointment for November 
7,1946, was made prior to September 23rd, 1947 (App. 31). 
And he knew of the letters of August 28 from Minovitz to 
Diener and the letter of August 29, from Diener to Minovitz, 
which he advised to be written, stating they would settle 
only when possession was obtained (App. 31). 

When the witness went to the title company on November 
the 7th he did not take cash or a certified check to settle, nor 
did he have, at the time of trial, the check which he took or 
deposited with the title company (App. 32). 

He knew of the letter of November 15, (Defendant’s Ex¬ 
hibit No. 1) but he did not go to the title company on that 
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day because he had already requested return of the deposit 
(App. 32-33). | 

It was at this point the appellant’s motion for an in¬ 
structed verdict was made, and the Court on its own motion 
discharged the jury (App. 33-34-35). 

Thereupon Neville D. Miller, an employee of the Evening 
Star, stated that the appellee’s advertisement of the projp- 
erty was discontinued on November 7 and it was inserted 
November 10, again on a new order (App. 36). This 
witness, on cross-examination stated that this new ad fpr 
advertisement of the property for sale by the appellee ap¬ 
peared in the paper, on an order for four insertions, fpr 
November 10,11,12 and 13 and it was stopped on the 13 th. 
The order was given for these four times on November 9th 
(App. 36). ! 

Mr. Nichols, an employee of the Title company, brought 
all the records pertaining to the property involved, and the 
part of the records of the title company showing the regular 
appointments to be made for settlements by his company. 
The regular appointments are on the record, but special 
appointments was an accommodation which was done on 
his own time for friends of the witness. Regular appoint¬ 
ments would go on the sheet but special appointments were 
made without warning or call or would be taken specially 
(App. 36-38). The witness testified there was no ap¬ 
pointment for settlement of this property on the regular 
sheet for November 7th, 1946 (App. 38), and he had fio 
independent recollection about his special appointments on 
September 23rd, or November 7th (App. 39). He stated 
that the appellee, on November 7,1946, did not deposit any 
money or $81,000.00 with his company (App. 40). 

The appellant testified substantially as follows: 

That he received the deposit of $5,000.00 and the time for 
settlement was originally made in the contract (App. 41). 
He stated there was no appointment made for settlement 
with him for November 7 (App. 42), and he did not go to 
the title company on that date. He stated, on November 
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20th, 1946, the first floor of the premises was vacant (App. 
43). He watched the newspapers from October 6, 1946, 
to November 12th, 1946, and under “real estate for sale” 
and saw the appellee’s advertisement therein as shown on 
, page 43 of the Appendix. 

The landlord and tenant proceedings regarding obtaining 
possession of the first floor was read into evidence (App. 
44-48). 

The deposition of I. H. Minovitz was read into evidence 
and may be summarized as follows: 

That he obtained possession of the first floor on or about 
November 14,1946. He had an informal appointment with 
Mr. Nichols for November 7 (App. 49), but he did not go 
to the title company on that date, nor did he notify the 
purchaser that the case was set for settlement on that date 
because he wasn’t sure, but that he had notified Mr. Diener 
prior to November 1st, that if the tenant got out November 
1st, he would be ready November 7 (App. 49). 

With respect to the original date of settlement Minovitz 
told Diener that he couldn’t get possession on September 
23 because the Court had entered a stay to November 1st, 
1946, and he asked Diener “are you willing to settle for the 
property on September 23 even though we cannot give you 
possession until November 1st, 19461” To this Diener re¬ 
plied that it was 0. K. as he had the property practically 
sold, and a couple of weeks would not make any difference, 
and Diener would settle September 23, and when this phone 
conversation ended he dictated the letter of August 28, being 
Plaintiff’s Exhibit No. 7 (App. 50). He received a letter 
dated August 29 as a reply to his letter of August 28th, and 
the reply was Plaintiff’s Exhibit No. 9, notifying him Diener 
could not settle on September 23, which was contrary to the 
phone agreement prior to August 28, and that Diener would 
wait until possession could be had (App. 50). 

The appellee had extended the original 80-day settlement 
by several verbal and one written agreements, the written 
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one being the letter of August 29th (App. 51), being Plain¬ 
tiff’s Exhibit 9. | 

The witness testified that around August 2 he delivered 
a copy of the judgment with the stay until November 1 to 
Diener and a day or two prior to the letter of August 2nd 
(Plaintiff’s Exhibit 6), he told Diener of the November 1 
stay to which Mr. Diener stated that it wouldn’t make ahy 
difference about settlement if he actually got a judgment 
with a stay of execution (App. 51). 

Minovitz never told Diener that possession could not be 
secured on November 1, because he said there was no reason 
for it because he had agreed with Diener prior to September 
23rd, that the appellee would “wait until we got possession 
before they would make settlement” (App. 52). He stated 
he considered the letter of August 29 (Plaintiff’s Exhibit 
9), as a written agreement that the purchaser would wait 
until possession was had before it would make settlement, 
with the further condition that if the appellee resold the 
property prior to obtaining possession it would make settle¬ 
ment before that time (App. 52). 

He stated he never advised the appellee that the settle¬ 
ment had been set down for November 7, but he had tenth- 
tively set a date because he wasn’t sure whether the tenant 
would vacate November 1 (App. 53). He said he knew the 
purchaser was not in a hurry for settlement because he 
found as late as November 13th, 1946, the appellee was 
advertising the property for resale (App. 53), and he set 
the case down for settlement as soon as possession of the 
first floor was available (App. 53-54). 

Thereupon the Court made its finding for the appellee as 
shown by its opinion and the findings of fact and conclusion 
of law. | 

STATEMENT OF POINTS 

1. The Court erred in holding that the appellant was not 
entitled to trial by jury, and erred on its own motion dis¬ 
charging the jury. 


i 
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2. The Court erred in holding that the parties had not 
agreed that settlement was to be made when the appellant 
obtained possession instead of the arbitrary date of Novem¬ 
ber 7th, 1946. 

3. The Court erred in holding that time was of the es¬ 
sence in absence of some express agreement to that effect, 
and under conditions other than which prevailed under all 
of the facts. 

4. The Court erred in not holding the appellee effectively 
agreed to an extension beyond November 7th by ordering 
the advertisements for resale on November 10th, 11th and 
12th. 

SUMMARY OF THE ARGUMENT 

1. Under the pleadings and the evidence, the issue pre¬ 
sented in this case was trialable to a jury. The action was 
not for recission of an executed contract, but for the return 
of the deposit after the appellee rescinded an executory 
contract. The Court’s refusal to permit the appellant to go 

' to the jury effectively denied him a trial by jury to which he 
was entitled. 

2. Under the evidence adduced the parties had expressly 
agreed to make settlement when possession of the first floor 
was received, and there was no exact time, nor a meeting of 
the minds that settlement would be made November 7,1946. 

3. The parties had waived strict performance and by 
reason thereof settlement was to be made in a reasonable 
time after November 1st, 1946. Under the circumstances 
the appellee had no right to insist upon settlement Novem¬ 
ber 7th, 1946, as it was not a reasonable time. 

4. Since the appellee did not itself make settlement by 
depositing the cash required of it, and in fact did advertise 
the property for resale after November 7, on to wit: Novem¬ 
ber 10,11 and 12 on a new order the appellee could not con¬ 
sider the contract rescinded on November 7th, 1946, but this 
extended the time for settlement 
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ARGUMENT 

i 

1. The appellant was entitled to a trial by jury in this 
case. The action filed by the appellee was, as shown by the 
caption of the complaint, an action for “Return of Deposit 
on Real Estate”. The complaint alleged a breach by the 
seller. Plaintiff’s Exhibit No. 10 (App. 226) notified the 
appellant that the contract “is rescinded and cancelled.” 
The pre-trial order says nothing about the fact that the 
action is to rescind the contract, but commences with ijhe 
statement that the action is to recover $5,000.00 deposit. 
All of this clearly indicates that the Court below was pot 
requested to grant relief to rescind the contract, nor does 
the prayers of the complaint so show. All of the allegations 
go to the recovery of money had and received. 

Rules 38 and 39 of the Federal Rules of Civil Procedure 
preserve the right of trial by jury. The action in this case 
was upon an executory contract, not one which had been 
consummated, which the Court is requested to rescind. If 
the contract had been consummated, or partially consum¬ 
mated, then a request for recission would have been proper, 
but while it remained executory no recission is required. 
The United States Supreme Court in Bank of Metropolis v, 
Guttschlick 39 U. S. (14 Pet.) 19, 10 L. Ed. 335 which af¬ 
firmed a case from the old Circuit Court in the District of 
Columbia (5 Cranch CC.) (5 D. C.) 435 holds that assumpsit 
is the proper action for breach of a contract to convey, by 
the bank’s officers. 

The entire rule is summed up in 27 R. C. L. par. 337, Ven¬ 
dor and Purchaser where it is stated: 

“Where an executory contract is rescinded the pur¬ 
chaser is entitled as a general rule to recover any pay¬ 
ments he has made. If the Vendor is unable or refuses 
to perform, instead of bringing an action for damages 
for breach of the contract the purchaser may disaffirm 
it and recover back the purchase money paid” 
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Paragraph 383 states as follows: 

“The usual remedy of the purchaser is an action in 
assumpsit for money had and received/’ Cf. Bank of 
Metropolis v. Guttschlick supra, and Thiele v. Carey 
85 Neb. 454,123 N. W. 442. 

The Court clearly erred in discharging the jury and hold¬ 
ing the action was not a case for trial by jury. See also 
Graziana v. Arundell, 55 App. D. C. 21, 299 F. 886. 

2. Under the evidence adduced, it clearly appears that 
the parties did expressly agree to wait for settlement until 
possession was secured. The evidence vividly shows that 
the contract was to originally have been settled in 80 days. 
This would have been September 23rd, 1946. While it is 
provided in the contract that the vendor was to deliver the 
premises with the first floor vacant on the date of settlement, 
the provision being for the benefit of the appellee as vendee, 
it could have waived this provision, and waive it the appellee 
did. The evidence is crystal clear by all of the parties that 
before time of settlement because of the August 2nd letter 
and the several conversations took place whereby it was 
agreed, in the light of the fact that a judgment for posses¬ 
sion had been entered with a stay of execution to November 
1st, 1946, that settlement would be made after November 
1st, 1946, which Mr. Diener stated to be November 7, at 
District Title. However, after the August 2nd letter an 
attempt was made to settle September 23rd, 1946, because 
the vendee believed it had resold the property and the new 
purchaser would take subject to possession. There can be 
no doubt about this because the appellee introduced Plain¬ 
tiff’s Exhibit No. 7. There likewise can be no doubt that in 
response to this the appellee did send Plaintiff’s Exhibit 9, 
which in substance stated the vendee would settle on that 
date if it had consumated a resale, but if not, then “we will 
be forced to wait until possession is given on the first floor.” 
Whatever may have been the situation after these two let¬ 
ters were sent, there can be no doubt first, that the parties 
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waived settlement within the time of the contract, and 
second, that whatever the date settlement had been agreed 
upon prior thereto, these two letters postponed settlement 
“until possession is given ns on the first floor” with a 
possibility of prior settlement if the property was resold. 
By reasons of this, any belief that settlement was to hive 
been made November 7, was eliminated by leading the ap¬ 
pellant to believe that if possession was not had Novemper 
1st, the appellee would wait for settlement until possession 
was delivered. It is likewise very certain that any arrange¬ 
ment for making settlement on November 7,1946, was dpne 
prior to these letters of August 28 and 29, which had the 
effect to cancel such arrangements and leave the matter of 
settlement open until possession was had, or sooner, if the 
vendee secured a resale. These kinds of extensions hive 
been recognized. 1 

3. Whatever may have been the obligation of the parties 
to make settlement strictly on the date incorporated in the 
contract, such time was expressly waived both by conver¬ 
sations and by the letters. It surely results that both of the 
parties were talking about settlement only when possession 
was given, and it certainly is not shown that there was a 
clear understanding after these letters that settlement was 
to be made November 7. The parties tried to make this the 
date of settlement prior to August 28th and 29th, but by 
these letters it was in both of their minds that settlement 
be made only when possession was received. No thing defi¬ 
nite between them took place after these letters, and in such 
event the parties having left open an exact date the reason¬ 
able time doctrine would apply. 2 Once the first time of Set¬ 
tlement was waived, unless the agreement between the par¬ 
ties was that time be of the essence that feature is likewise 
waived and the parties could settle in a reasonable time. 8 

1 Friess v. Rider 24 N. Y. 367, 82 Am. Dec. 308. - j 

* Whiting v. Gray 27 Fla. 482, 8 So. 726,11 L. R. A. 526. 

• Falls v. Carpenter 21 N. C. 237, 28 Am. Dec. 392. 


* 
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The Trial Judge held that the action of the plaintiff below 
was one in equity, and on this theory discharged the jury. 
If this be correct, then he could not apply the legal require¬ 
ments of strict performance to the equitable action. If the 
case was in equity, the equitable principle that time is not 
of the essence would apply because it was not clearly ex¬ 
pressed as being so; time would not be of the essence in 
equity unless it was expressly stated as being so. 4 

The action of the parties themselves show that the ele¬ 
ment of time was not regarded as being important. The 
appellee was attempting to resell, and after it was known 
that possession could not be received until after November 
1, was willing to wait from September 23rd to at least No¬ 
vember 7th, and under such circumstances any requirement 
of time being an essential element was cast aside. When 
all of the evidence is viewed, that a judgment for possession 
had been entered, with the stay, and the tenant had waived 
all right of appeal and agreed not to file any other matter, 
when he did so it was clear that the tenant could not get 
very far, and after November 1st, 1946, the appellee seemed 
to have a change of heart although, through its officers it 
had expressed its willingness to wait until possession was 
had, it was now unwilling to wait. When possession was 
actually received around November 15, it was not an un¬ 
reasonable time to wait after November 7. The position of 
the appellee prior to November 1st, of willing indulgence, 
after November 1st, shifted to employment of the agree¬ 
ment they had previously made as an avenue of escape. 

4. Whatever other argument the appellee may have, its 
action after November 7, is unanswerable to its position 
that it still did not regard the contract in effect. The evi¬ 
dence is undisputable that a new order for advertising the 
property by the appellee was inserted in the Star after 
November 7 and the advertisement for resale of the prop¬ 
erty by the appellee appeared on November 10th, 11th, and 


4 Chabot V. Winter Park Co. 34 Fla. 268,16 So. 756. 
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12th, 1946. It is inescapable that by this action any doubt 
that the appellee considered the contract with the appellant 
still in effect was eliminated. This cannot be passed off as 
an error. The appellee advertised the property prior to 
November 1st, 1946. On November 9th, 1946, a new order 
was placed to again advertise the property, which was dope 
November 10th through 12th, and it is inconceivable that 
the appellee in the business it was in, would not know that 
it was readvertising the property for resale, especially 
where affirmative action was required to insert a new order. 
Such knowledge must have been known to the appellee as 
it took such affirmative action itself. 

This evidence alone was compelling to establish the ap¬ 
pellee’s position that the contract remained in full force 
and effect, after November 7th, 1946, and the contract was 
never regarded as rescinded. 

i 

i 

CONCLUSION 

i 

We respectfully submit, that on each and every one of the 
above points the Trial Judge erred in entering judgment 
for the appellee and therefore the said judgment should be 
reversed. 

Respectfully submitted, 

Herman Miller, 

Attorney for Appellant.\ 
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193 Filed Nov. 16, 1946. Harry M. Hull, Clerk. 

I 

COMPLAINT FOB RETURN OF DEPOSIT 
ON REAL ESTATE 

1. Plaintiff is a corporation doing business in the District 
of Columbia, and Defendant is a resident of the District of 
Columbia. The amount in controversy is Five Thousand 
Dollars ($5,000.00). 

2. On June 4, 1946, Plaintiff, as buyer, entered into a 
contract with one Harry Steinberg, as seller, for the pur¬ 
chase of real estate located at 1735 Connecticut Ave., N. W., 
Washington, District of Columbia, and under the terms 
thereof deposited Five Thousand Dollars. 

3. Said deposit of Five Thousand Dollars was received 
by the Defendant as the owner of the property to be sold] 
and the same has inured to his benefit. 

4. The said contract of June 4, 1946, has been breached 
by the seller in that seller agreed to give possession of the 
property with the first floor vacant, and this he has failed 
to do within the agreed time. 

5. Plaintiff, through its attorneys, has demanded the 
return of the aforesaid deposit, but the same has not been 

returned. 

194 WHEREFORE, Plaintiff seeks judgment against; 
the Defendant for Five Thousand Dollars ($5,000.00) 

plus interest from June 4, 1946, besides costs of this suit. 

FR1EDLANDER & BRILL, 

/s/ Mark P. Friedlander, 

/s/ Edward A. Aaronson. 
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195 Filed Dec. 7, 1946. Harry M. Hull, Clerk. 

ANSWER AND COUNTER-CLAIM 

FIRST DEFENSE 

The Complaint fails to state a claim against the defend¬ 
ant upon which relief can be granted. 

SECOND DEFENSE 

Defendant admits the allegations contained in para¬ 
graphs 1, 2 and 3 of the Complaint, but denies each and 
every other allegation contained in said Complaint. 

COUNTER-CLAIM 

1. On June 4,1946, said plaintiff as Buyer and one, Harry 
Steinberg, for the defendant as Seller, entered into a con¬ 
tract for the purchase of a parcel of real estate mentioned 
in plaintiff’s complaint; that it was agreed between the said 
plaintiff and said defendant that settlement was to be made 
and title to said property conveyed as soon as the first floor 
of said premises became vacant; that when such vacancy 
occurred the defendant was ready, willing and able to con¬ 
vey title to said property to the plaintiff and so notified the 
plaintiff in writing; but the plaintiff refused to consummate 
said sale thereby breaching its said contract had with 
defendant. 

2. By reason of plaintiff’s said breach of contract defend¬ 
ant was damaged in the sum of $14,000.00 less $5,000.00 put 
up as deposit by plaintiff with defendant at the time said 

sales contract was executed. 

196 Wherefore defendant demands judgment against 
plaintiff dismissing the plaintiff’s Complaint, and 

granting defendant judgment for $9,000.00. 

/s/ L H. Mnrovrrz, 

Attorney for Defendant , 
Albee Building. 


i 



3 


Defendant demands a trial by jury on the issues raised 
herein. 


197 Filed Dec. 10, 1946. Harry M. Hull, Clerk. 

j 

ANSWER TO COUNTER-CLAIM j 

i 

For an answer to the counter-claim filed by Max A. Wool 
against the Plaintiff herein, your Plaintiff denies the alle¬ 
gations of the first and second paragraphs of the counter¬ 
claim, and for a further answer says that the contract of 
June 4, 1946, provided for settlement within eighty days 
from the date of acceptance of the contract, which was June 
4,1946, or as soon thereafter as a report on the title could 
be secured; that not only did the party named as seller 
under the terms of the contract fail to deliver said property 
with the first floor vacant on the date set, but that contin¬ 
uances for the purpose of obtaining the vacancy on the first 
floor were freely granted until November 7,1946, when the 
case was finally set for settlement, and that upon the failure 
to deliver the property as agreed, the contract was cancelled 
by the purchaser. 

/s/ Mask P. Fbiedlandeb, 

839 17th St, N. W. ] 

/s/ Edwabd A. Aabonson, 

Commerce & Savings Bldg, j 
Attorneys for Plaintiff. 

i 

•••••••••• 

•x ! 

199 Filed Feb. 10, 1948. Harry M. Hull, Clerk. 

i 

i 

PRETRIAL PROCEEDINGS | 

STATEMENT OF NATURE OF CASE | 

1 

i 

This is a suit to recover a $5,000.00 deposit on real estate. 
The Real Estate Exchange, Inc., entered into a written con¬ 
tract as purchaser, said contract being signed in the name 

i 

i 

i 

i 

i 

i 
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i 

of Harry Steinberg as seller. Among the provisions of the 
contract was the agreement to deliver the first floor of 1735 
Conn. Avenue as vacant at time of settlement. The other 
provisions of the contract are not in dispute. The defend¬ 
ant, Max Wool, received the $5,000.00 deposit. The plain¬ 
tiff claims that the contract was breached in that the seller 
failed to give possession of said first floor in the time pro¬ 
vided in the contract which was Aug. 24, 1946, and failed 
to give such possession up to the date extended for such 
settlement possession, namely, Nov. 7, 1946. 

The defendant has answered and also filed a counter¬ 
claim claiming that the settlement was to be made and the 
title of said property conveyed as soon as the first floor of 
the premises became vacant. The defendant, further, 
claims that the plaintiff refused to consummate said sale 
and breached the contract. Defendant, further, says that 
defendant was damaged in the sum of $14,000.00 less the 
$5,000.00 deposit. By such breach the defendant claims 
judgment against the plaintiff for $9,000.00 
The plaintiff has answered the counterclaim denying the 
breach and denying the damage. 

Feb. 2, 1948. 

/S/ H. A. SCHWEDTHATJT, 
Pretrial Justice. 

/&/ Mar k P. Frtedlaitdee, 

Attorney for Plaintiff . 

/s/ Herman Miller, 

Attorney for Defendant . 


200 Filed Mar. 16,1948. Harry M. Hull, Clerk. 

THE COURT’S FINDING OF FACT AND 
CONCLUSIONS OF LAW 

This cause having come on for hearing and trial on Mon¬ 
day, the 1st day of March, 1948, and having been further 
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heard on the 2nd day of March, 1948, before the under¬ 
signed, an Associate Justice of the District Court of the 
United States for the District of Columbia, the Plaintiff 
being represented by Mark P. Friedlander and Edward A. 
Aaronson, and the Defendant being represented by Herman 
Miller, Esq., and evidence having been duly adduced, the 
cause of action being one in which the Plaintiff seeks to 
rescind a contract for the sale of real estate and recoyer 
back the deposit made thereunder, the Court makes the 
following findings of 

FACTS 

First: The contract involved herein was duly executed 
on the 4th day of June, 1946, and provided for the sale by 
one Harry Steinberg to the Real Estate Exchange, Inc^ 
Plaintiff herein, of Lot 29 in Square 91, with improvements 
thereon known as 1735 Connecticut Ave., N. W., in the Dis¬ 
trict of Columbia, for the total price of $86,000.00, and the 
said contract provided that the settlement was to be made 
within eighty days and that the first floor of said property 
was to be delivered vacant. 

Second: On June 4, 1946, the Plaintiff herein delivered 
its deposit of $5,000.00 to the Defendant herein, said 
201 deposit being made under the contract referred to in 
the first paragraph hereof. 

Third: That it was to the advantage of the purchaser 
that the first floor should be vacated at the time of settle¬ 
ment, and that deals for the re-sale of said property had 
fallen through because the first floor had not been vacated; 
that the property was more valuable for the purposes of 
re-sale with the first floor vacated, and that values in real 
estate were turning downward during this period. 

Fourth: That the Defendant or the seller was unable to 
deliver the property vacant within the eighty-day period. 

Fifth: The Tenant in the first floor property had been 
sued for possession and had stipulated in the Municipal 
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Court proceedings that he would vacate said property on 
November 1,1946. 

i 

Sixth: That the seller and the Plaintiff agreed to settle 
on the property on November 7, 1946, and that at that 
time the first floor of the property purchased was to be 
vacant 

Seventh: That the attorney for the seller arranged the 
settlement of the property for November 7, 1946, at 12:00 
o’clock noon, and that on that date the Plaintiff appeared 
at the title company, ready, willing and able to complete 
said contract and settle in full; that the seller failed to 
appear at the title company or notify the Plaintiff of any 
change in the situation, and the Plaintiff thereupon at¬ 
tempted to reach one of the sellers, and failing in this went 
by the property and found that the tenant was still in pos¬ 
session of the first floor. 

Eighth: The purchaser thereupon gave notice that it 
would rescind the contract and demanded its deposit back. 

Ninth: On November 6, 1946, the day before the settle¬ 
ment, an appeal had been taken by the tenant of the 
202 first floor, and the date had been fixed for the filing 
of the bond, for the filing of the record, and for the 
filing of the briefs in said landlord and tenant case. The 
date of settlement was therefore absolutely vague. It was 
not only indefinite, but if the appeal was won by the tenant, 
the contract could never be complied with by the seller. 

The Court makes the following 

CONCLUSIONS OF LAW 

First: That time was of the essence of the contract and 
the agreement to extend the date of settlement from the 
last of August to November 7, 1946, was binding on both 
parties, but did not waive time as the essence, and it was 
the duty of the seller to deliver the property with the first 
floor vacant on or before said date, November 7, 1946. 

Second: That the failure of the Defendant to deliver said 


7 


i 
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property vacant on November 7,1946, was a breach of the 
contract which entitled the Plaintiff to rescind and recover • 
back its deposit. 

Third: That on the 7th day of November, 1946, the seller 
could not complete said contract, and the date of settlement 
was vague and indefinite and the Plaintiff had a right to 
rescind, and recover back its deposit 

Fourth: The Plaintiff is entitled to recover from the De¬ 
fendant the sum of $5,000.00 with interest from November 
8, 1946. 


/s/ F. Alan Goldsbobough, 
Justice. 


March 16th, 1948. 


203 Filed Mar. 16, 1948. Harry M. Hull, Clerk. 

FINAL JUDGMENT 

t 

This cause came on to be heard on the 1st day of March, 
1948, and was concluded on the 2nd day of March, 1948, 
and thereupon, upon consideration thereof, 

It is by the Court this 16th day of March, 1948, 

ADJUDGED AND DECREED as follows: j 

That the contract between the Plaintiff and Harry Stein¬ 
berg, dated June 4, 1946, be and the same is hereby Re¬ 
scinded, and the deposit of $5,000.00 made by the Plaintiff 
herein and delivered to and held by the Defendant herein 
be returned to said Plaintiff, together with interest from 
November 8, 1946; and that the Plaintiff recover of the 
Defendant said sum of $5,000.00, with interest from Novem¬ 
ber 8, 1946. 

/s/ F. Alan Goldsbobough, 
Justice. 


i 
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204 Filed April 16, 1948. Harry M. Hull, Clerk. 

MOTION FOR A NEW TRIAL 

Comes now the defendant by his attorney and moves the 
Court for a new trial and as grounds therefor states as 
follows: 

1. The Court erred in holding that the defendant was not 
entitled to trial by jury, and this was not a case trialable 
by jury. 

2. The Court erred in holding that the issue herein was 
those trialable in equity, and that a claim for return of a 
deposit, after the plaintiff had rescinded the contract was 
an equitable and not a legal action. 

3. The Court erred in holding that after the parties 
waived performance within the time specified by the con¬ 
tract, that time was still of the essence. 

4. The Court erred in holding under the facts that an 
agreement existed, after September 23rd, 1946, to make 
settlement on November 7th, 1946. 

5. The Court erred in holding that the defendant was 
entitled to no notice whatever, under the circumstances, 
that the plaintiff was rescinding the contract. 

6. The Court erred in holding that the plaintiff did not 
effectively withdraw its attempt to rescind when it con¬ 
tinued the advertisements after November 7th, 1946. 

7. The Court erred in holding that under the conditions 
which prevailed that the plaintiff had not effectively agreed 
by its conduct to settle only after possession was obtained. 

i _ 

8. For other and further reasons as will be presented to 
the Court on the hearing hereof. 

/s/ Herman Miller, 

Attorney for the Defendant. 
800 H Street N. W. 
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205 Piled May 10, 1948. Harry M. Hall, Clerk. . 

ORDER OVERRULING MOTION FOB NEW TRIAL 

Upon consideration of the motion for new trial and the 
points and authorities in support thereof and in opposition 
thereto, and after consideration of the arguments of coun¬ 
sel made in support of and in opposition to said motion* 

It is by the Court this 10th day of May, 1948, 
ORDERED, That the said motion be and the same is 
hereby overruled. 

/s/ F. Alan Goldsborough, 
Justice, 


206 Filed May 29, 1948. Harry M. Hull, Clerk. 

i 

1 

NOTICE OF APPEAL 

i 

Notice is hereby given this 29th day of May, 1948, that 
Max A. Wool hereby appeals to the United States Court of 
Appeals for the District of Columbia from the judgment bf 
this Court entered on the 16th day of March, 1948, in favor 

of Real Estate Exchange, against Max A. Wool. 

. 

/s/ Herman Miller, 

Attorney for Defendant, 

800 H Street, N., W. 

Serve Mark A. Friedlander, Esq., Attorney for Plaintiff, 
Hill Building. 


209 Filed July 1, 1948. Harry M. Hull, Clerk. j 
• " i 

PLAINTIFF’S EXHIBIT 1 

Sales Contract 

l 

I 

Washington, D. C., June 4, 1946. | 
Received from Real Estate Exchange, Inc., a corporation, 

i 


i 

i 
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a deposit of Five Thousand Dollars ($5,000) to be applied 
as part payment of the purchase of Lot 29 in Square 91, 
with improvements thereon known as No. 1735 Conn. Ave. 
in the District of Columbia, upon the following terms of 
sale: 

Total price of property Eighty-Six Thousand Dollars 

($86,000). 

The purchaser agrees to pay Eighty-Six Thousand Dol¬ 
lars ($86,000). 

• ••••••••• 

| 

Trustees in all deeds of trust are to be named by the 
parties secured thereby. 

The property is sold free of encumbrance except as 
aforesaid; title is to be good of record and in fact subject, 
however, to covenants, conditions and restrictions of record, 
if any; otherwise said deposit is to be returned and sale 
declared off at the option of the purchaser, unless the de¬ 
fects are of such character that they may readily be rem¬ 
edied by legal action, but the seller and agent are hereby 
expressly released from all liability for damages by reason 
of any defect in the title. In case legal steps are necessary 
to perfect the title, such action must be taken by the seller 
promptly at his own expense, whereupon the time herein 
specified for full settlement by the purchaser will thereby 
be extended for the period necessary for such prompt 
action. 

Rents, taxes, water rent, insurance and interest on exist¬ 
ing encumbrances, if any, and operating charges are to be 
adjusted to the date of the transfer. Taxes, general and 
special, are to be adjusted according to the certificate of 
taxes as issued by the Collector of Taxes of the District of 
Columbia, except that assessments for improvements com¬ 
pleted prior to the date hereof, whether assessment therefor 
has been levied or not, shall be paid by the seller or allow¬ 
ance made therefor at the time of the transfer. If property 
is situated in Maryland the Annual Benefit Charge of the 
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Washington Suburban Sanitary Commission to be adjusted 
to date of transfer and thereafter assumed by the pur¬ 
chaser.” 

Examination of title, tax certificate, conveyancing, notaty 
fees and all recording charges, including those for purchase 
money trust, if any, are to be at the cost of the purchaser; 
provided, however, that if upon examination the title should 
be found defective, the seller hereby agrees to pay the cost 
of the examination of the title and also to pay to the agent 
herein a commission hereinafter provided for just as though 
the sale had actually been consummated and all the terms 
of this contract complied with. 

Within 80 days from the date of acceptance hereof by the 
owner, or as soon thereafter as report on the title can be 
secured if promptly ordered, the seller and purchaser are 
required and agree to make full settlement in accordance 
with the terms hereof. If the purchaser shall fail so to do, 
the deposit herein provided for may be forfeited at the 
option of the seller, in which event the purchaser shall be 
relieved from further liability hereunder, or without for¬ 
feiting the said deposit the seller may avail himself of any 
legal or equitable rights which he may have under this con¬ 
tract. In the event of the forfeiture of the deposit, the 
seller shall allow the agent one-half thereof as a compensa¬ 
tion for his services to him. 

Settlement is to be made at the office of District Title Co. 
or at the Title Company searching the title, and deposit 
with the Title Company or with seller of the purchase 
money, the deed of conveyance for execution and such other 
papers as are required of either party by the terms of tips 
contract shall be considered good and sufficient tender 6f 
performance of the terms hereof. 

Seller agrees to execute the usual special warranty deed. 
Property is sold subject to an existing tenancy as follows: 
Monthly tenancy on 2nd, 3rd, and 4th floors; 1st floor to be 
delivered vacant. 

The risk of loss or damage to said property by fire pr 

I 

| 

i 

i 

i 

i 

i 


i 
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other casualty until the deed of conveyance is recorded is 
assumed by the seller. Seller agrees to pay stamp tax, etc. 

All notices of violations of Municipal orders or require¬ 
ments noted or issued by any Department of the District of 
Columbia, or prosecutions in any of the courts of the Dis¬ 
trict of Columbia on account thereof against or affecting 
the property at the date of the settlement of this contract 
shall be complied with by the seller and the property con¬ 
veyed free thereof. This provision shall survive the de¬ 
livery of the deed hereunder. 

The seller agrees to pay to no brokers his agent, the 
regular rate of commission fixed by the Washington Real 
Estate Board amounting to $ none and the Title Company, 
or the Beal Estate Office, through which settlement is made 
is hereby authorized and directed to make deductions of 
the aforesaid commission from the proceeds of the sale and 
to make payment thereof to the said agent. Entire deposit 
to be held by seller until settlement hereunder is made. 

The principals to this contract mutually agree that it 
shall be binding upon their respective heirs, executors, ad¬ 
ministrators or assigns. 

This contract made in triplicate, when ratified by the 
seller contains the final and entire agreement between the 
parties hereto and they shall not be bound by any terms, 
conditions, statements or representations, oral or written, 
not herein contained. 

By- 

Agent 

We, the undersigned, hereby ratify, accept and agree to 
the above memorandum of sale and acknowledge it to be 
our contract. 

The Real Estate Exchange, Inc. 

By /s/ Daniel Dieneb 
Purchaser 


June 4,1946. 


6/3, 1946. 


13 

/s/ Harry Steinberg 
(S eller) 


(Wife of Seller) 
Property is to be conveyed in the name of_ 


PLAINTIFF’S EXHIBIT 2 

210 Filed July 1, 1948. Harry M. Hull, Clerk. 

Washington, D. C. June 4 1946 No. 90 Member 
Federal Reserve System LIBERTY NATIONAL BANK 
of Washington. 15-94—511 Pay to the order of Max A. 
Wool $5000.00 Five Thousand and 00/100 Dollars. The 
Real Estate Exchange, Inc. By /s/ Daniel Diener. 

Filed Jul 1, 1948. Harry M. Hull, Clerk. 

211 Deposit on 1735 Conn. Ave. NW Deposit to the 
credit of Max A. Wool. 

Jun 5 1946 Received payment thru the Washington, 
D. C. Clearing House or from the Treasurer, U. S. prior 
endorsements guaranteed The Lincoln National Bank 15-6 
Washington, D. C. 

Pay to the order of any Bank, Banker or Trust Co. Prior 
endorsements guaranteed. The Lincoln National Bank 15-6 
Washington, D. C. 15-6 


221 Filed Jul 1,1948. Harry M. Hull, Clerk 
PLAINTIFF’S EXHIBIT 6 

j 

August 2, 1946 | 

Leo M. Bernstein Co. 

1415 K. Street, N. W., 

Washington, D. C. 

Attention: Mr. Daniel Deiner 
Dear Mr. Deiner: 

In connection with premises 1735 Connecticut Avenue, 

I 

I 

i 

i 






14 


\ 


l 

Northwest, I am enclosing herewith a certified copy of the 
judgment we obtained against the first floor tenant in said 
premises. 

With kind personal regards, I am, 

*l 

i 

Very truly yours, 
/s/ L H. Minovitz 

JHM:bb 

EncL(l) 

Filed Jul 1,1948. Harry M. Hull, Clerk 

i . . . ' 

222 In The Municipal Court fob the District 

of Columbia 

The 23 day of July, 1946 


No. L. & T. 124,592 

Morris Stirman, et aL, vs. Morris M. Brown 
The Clerk of said Court will please enter a judgment for 
possession against the defendant, Morris M. Brown, by con¬ 
sent, with a stay of execution until November 1, 1946; con¬ 
ditioned upon defendant paying up all arrears in rent as 
well as all rent as due until November 1, 1946. Defendant 
further waives all right of appeal and right to file any mo¬ 
tion in this case. 

/s/ Albert M. Brick, 

Attorney for defendant. 
/s/ Morris M. Brown, 
Defendant. 

A true copy, Test: Walter F. Bramhall, Clerk, by /s/ 
William M. Nedrow, Chief Deputy Clerk. 

/s/ T. H. Minovitz, 

Attorney for Plaintiff. 
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Filed July 1,1948. Harry M. Hull, Clerk 

223 PLAINTIFF >S EXHIBIT 7 

August 28, 1946. 

Leo M. Bernstein Co. 

1415 K Street, N.W., j 

Washington, D. C. 

Attention: Mr. Daniel Diener 


Dear Dan, 

I 

I have set premises 1735 Connecticut Ave. Northwest 
down for settlement on Monday, September 23rd, 1946 at 
2:00 P.M., as per our agreement over the telephone this 
morning. The case number is 326195. I also ordered the 
Title Company to send a preliminary report to your office. 

Please have your settlement department advise whether 
or not you want me to prepare the Deed. 

With kind regards, I am, 

Very truly yours, 


/s/ L H. Minovitz. 

IHM :bb , j 


Filed July 1,1948. Harry M. Hull, Clerk 

224 PLAINTIFF’S EXHIBIT 8 

• 

November 8,1946 

Mr. Mark P. Friedlander and 
Mr. Edward Aaronson 
Attorneys at Law 
Hill Building, 

Washington, D. C. 

Be: District Title Company. Case No. 326195. Lot 29 
Square 91. Improved by premises 1735 Conn. Ave. N.W. 

i 

Gentlemen: 

t _ i 

I have your letter dated November 7th, 1946 relative to 
the above matter. After reading it I am convinced that 

I 


i 

i 


i 
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you have been misinformed by your clients as to the facts 
in the case. 

My client has always been ready, willing and able to com¬ 
ply with all of the terms of his agreement. Your clients 
were at all times familiar with the facts and circumstances 
surrounding the question of getting possession of the first 
floor. They did not want possession within eighty days 
from June 4th, 1946 as stated in your letter. They wanted 
time within which to sell the property before settlement and 
any situation that would delay the settlement until such 
time as they resold the property was satisfactory to them. 
Their letter to me dated August 29th, 1946 and subsequent 
conversations had between your clients and myself confirm 
that fact 

Now you come in your letter of November 7th., 1946 and 
try to use the very grounds which your clients relied on up 
until now to delay the settlement as an excuse for attempt¬ 
ing to rescind the sales contract. 

As far as my client is concerned the sales contract in 
question is still in full force and effect And he will make 
settlement when possession of the first floor is obtained, 
which is in accordance with the understanding, agreement 
and desires of your clients as indicated by their written 
communication to me, as well as the several conversations 
I had with them. 

Very truly yours, 
/s/LE Mnrovrrz. 

IHM :bb 

Filed Jul 1, 1948. Harry M. Hull, Clerk 

225 PLAINTIFF’S EXHIBIT 9 

August 29th, 1946 

Mr. I. H. Minovitz 
1426 G St., N.W. 

Washington, D. C. 


IT 


i 

i 


Dear Mr. Minovitz: | 

l 

In reply to your letter dated August 28th regarding the 
settlement of 1735 Connecticut Ave., N.W., for Monday, 
September 23rd, at 2 P.M. case no. 326195. 

Please be advised that we will settle at that time provid¬ 
ing we have consummated a sale on this property. In the 
event that the property has not been sold by that time, we 
will be forced to wait until possession is given to us on the 
first floor. * | 

I feel that this will not be necessary, as we expect to close 
a sale before September 23rd. 

With kind regards, I am ! 

Very truly yours, 

Leo M. Bernstein & Co. 

i 

i 

- 1 — 

Daniel Diener 

DDu j 

j 

226 PLAINTIFF’S EXHIBIT 10 j 

i 

Filed Jul 1, 1948. Harry B. Hull, Clerk j 

November 7,1946 

Mr. Harry Steinberg 
c/o I. H. Minovitz, Attorney 

Albee Building j 

1426 “G” Street, N.W. j 

Washington, D. C. j 

i 

Be: District Title Co. No. 326,195. Lot 29, Square 91. 
Improved by premises: 1735 Conn. Ave., N.W. Washing¬ 
ton, D. C. 

Dear Mr. Steinberg: 

• i 

Your continual breach of the contract of June 4,1946 as 
to delivery of the property with possession of the firsj; floor 
has finally reached such a point that we can no longer allow 
further delay. . I 


I 

i 
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We therefore notify you that the contract of June 4,1946 
between yourself and the Real Estate Exchange, Inc., a 
corporation, is rescinded and cancelled. You will recall 
that within 80 days from June 4, 1946 you were to have 
settled this case, giving up possession of the first floor, and 
the possession of the balance of the building subject to the 
monthly tenancies. We have waited patiently and extended 
the date of settlement from time to time for your conveni¬ 
ence. Your failure to meet the requirements of your own 
suggested date makes this action necessary and proper. 

The deposit of $5,000.00 which you hold must be returned 
at once. 

Very truly yours, 

Mark P. Friedlander, 
Edward Aaronson, 
Attorneys for Real 
Estate Exchange, Inc. 

MPF:mj 

cc.: District Title Co. 

227 Filed Jnl 1, 1948. Harry M. Hull, Clerk 

1 DEFENDANT’S EXHIBIT 1 

November 15,1946 

Real Estate Exchange Inc. 

1415 K Street, N.W. 

Washington, D. C. 

Attention: Mr. Daniel Diener 
Dear Mr. Diener: 

This is to advise you that the first floor store at premises 
1735 Connecticut Avenue, Northwest is vacant. In accord¬ 
ance with our agreement I have arranged for transfer of 
title of said real estate to your company at the District 
Title Company at 12:00 o’clock noon on Wednesday, No¬ 
vember 20th., 1946 before Mr. Nichols, Settlement Clerk. 

Very truly yours, 

I. H. Minovitz. 

IHM:bb 
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cc: Mark P. Friedlander 
and Edward Aaronson 
Attorneys at Law 
Registered Mail 
Return Receipt Requested 

228 Filed Jul 1, 1948. Harry M. Hull, Clerk 

DEFENDANT’S EXHIBIT 6 
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THIS DEED, 

Made this 20th day of November in the year one thousand 
nine hundred and forty-six, by and between Bernice Burke, 
party of the first part, and Beal Estate Exchange Inc. a 
Corporation, parties of the second part: 

Witnesseth, That in consideration of Ten Dollars, the 
party of the first part does hereby grant unto the parties 
of the second part, in fee simple, tenants in common; all 
those pieces or parcels of land, toegther with the improve¬ 
ments, rights, privileges, and appurtenances to the s^me 
belonging, situate in the city of Washington, District of 
Columbia, described as follows, to wit: Lot numbered 
twenty-nine (29) in Barr and Sanner’s subdivision of lots 
in square numbered ninety-one (91) as per plat recorded in 
the office of the Surveyor for the District of Columbia in 
Liber 18 at folio 66. 

And the said party of the first part covenant that she 'will 
warrant specially the property hereby conveyed; and that 
she will execute such further assurances of said land as may 
be requisite. 

Witness my hand and seal the day and year hereinbefore 
written. 

/s/ Bernice Burke [Seat] 

In presence of— 

/s/ Mabel E. Ashley. 


i 

i 

i 
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EXCERPTS PROM TESTIMONY AND PROCEEDINGS 

3 Opening Statement on Behalf of Plaintiff 

Mr. Friedlander: Members of the panel, the plain¬ 
tiff is suing for $5,000- 


11 DIRECT EXAMINATION 

By Mr. Friendlander: 

Q. Will you state your full name, sir ? A. Daniel Diener. 
Q. Yon are the vice president of the plaintiff Real Estate 
Exchange, Incorporated? A. Yes, sir. 


Mr. Friedlander: I would like to have this marked Plain¬ 
tiff’s Exhibit No. 1. 

We offer this in evidence. This is the contract relied 
upon. 

Mr. Miller: No objection. 

(Contract dated June 4,1946, was received in evidence as 
Plaintiff’s Exhibit 1.) 


13 Q. After executing the contract, did you make the 

14 necessary deposit? A. Yes, sir. 


18 Mr. Friedlander: Plaintiff’s Exhibits 6, 7, 8, 9, 
and 10 are offered without objection, as I under¬ 
stand it. 

Mr. Miller: No objection, Your Honor. 

(Plaintiff’s Exhibits 6 through 10 for identification, re¬ 
spectively, were received in evidence.) 







21 


i i 
! 

24 By Mr. Friedlander: j 

Q. Now, Mr. Diener, you have heard these letters 
read and probably refreshed your recollection as to the 
facts. Do you recall what happened after you signed this 
contract to buy this Connecticut Avenue property? A.! We 
were waiting to get possession of the first floor. 


28 Q. In August of 1946, the second day of August—I 
am referring to Plaintiff’s Exhibit 6—you received 
a communication from Mr. Minovitz which contained a 
stipulation in which he appeared as attorney for Mr. Mor¬ 
ris Stirman. What, if any, conversations did you have 
with Mr. Minovitz in relation to that stipulation in that 
letter (handing a document to the witness) ? A. Well, Mr. 
Minovitz called me and told me that he was sending me an 
order by the court showing that they would have posses¬ 
sion of the property November 1st, which he mailed to me. 

Q. As a result of that, did you arrange with him fot any 
extension of time of settlement? The 80 days, I think, ex¬ 
pired the end of August A. I arranged with him to change 
it for a later date. ! 


Q. What date was that you changed it to? Do you re¬ 
member? 


A. After November 1st 


29 Q. Do you recall whether or not that date was set 
down at the title company? 


A. To make settlement on this property, that’s right It 
was November 1st. The man was supposed to move out the 
first floor November 1st, and a settlement was made for 
November 7 at the District Title. ' 


i 


I 

I 
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Q. Now, there came a time when you received a com¬ 
munication from Mr. Minovitz dated August 28,1946, which 
refers to a telephone conversation with you. Would 

30 you look at Plaintiff’s Exhibit 7 and refresh your 
recollection and tell us, if you can, what conversation 

you had with Mr. Minovitz on that date or about that time 
(handing a paper writing to the witness). A. Well, Mr. 
Minovitz called me up and told me that, in view of the fact 
that he did not have possession or that the man was going 
to move out on November 1st, would it be all right to settle 
the property on September 23rd. 

Q. That is, in lieu of the November 7 settlement? A. 
That’s right 

The Court: What did you say? 

Mr. Friendlander: In lieu of; instead of settling on No¬ 
vember 7, he wanted to settle on September 23rd. 

• ••••••••• 

Q. Do you remember what other conversation you had? 
Will you tell us? A. Nothing else except that he wanted 
it settled September 23rd. 

Q. When you received that letter you wrote him a re¬ 
sponse? A. Thats right. 

31 Q. And that is marked Plaintiff’s Exhibit 9. Will 
you look at that and see if that is the response you 

wrote to his letter to you (handing a paper writing to the 
witness) ? 


A. Well, I told him that I would settle at a later date. 

Q. Do you remember what date it was that you ar¬ 
ranged ? A. No, I don’t. 

The Court: You just said 5 minutes ago it was Novem¬ 
ber 7, as I understood it. 

Mr. Friedlander: That is right. 

The Witness: Well, let’s see. This letter was— 


t 
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32 I am getting mixed np in my dates a little bit This 
is September 23rd. November 7 is right 


Q. Then there came a time when yon received Plaintiffs 
Exhibit No. 7, a letter from Mr. Minovitz to you, asking 
you to settle on the 23rd of September? A. That’s right 
Q. Now, at that time had you arranged at the District 
Title Company for settlement on November 7? A. We 
had made arrangements for November 7 at the District 
Title. | 

Q. Did you go to the District Title Company on Novem¬ 
ber 7? A. Yes. 

Q. Who went with you? 

33 A. Mr. Aaronson. 


i 

I 

i 

Q. What was the purpose of your visit to the District 
Title Company? A. To make settlement on the property. 

Q. Did you see Mr. Minovitz, Mr. Wool, or Mr. Steinberg 
there? A. No, sir. 


Q. Did you thereafter authorize the writing of Plain¬ 
tiffs Exhibit 10 (handing a paper writing to the witness) ? 
A. Yes, sir. 

Q. Did you ever receive that deposit back? A. No,! sir. 


34 Mr. Friedlander: You may examine. • j 

! 

CROSS EXAMINATION j 

By Mr. Miller: 

Q. Mr. Diener, you say you are vice president of the 
Real Estate Exchange? A. Yes, sir. . j 

Q. Where is the Real Estate Exchange’s offices? A. 1415 
K Street i 
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Q. Yon are also a member of the firm of Leo M. Bern¬ 
stein, are yon not? A. Yes, sir. 

Q. What is yonr capacity there? A. Sales manager. 

Q. Does the Beal Estate Exchange have a different set 
of offices than does the Bernstein Company? A. We nsed 
to, but we don’t now. 

Q. The same offices of the Bernstein Company are those 
.of the Beal Estate Exchange? A. That’s right. 

By the Conrt: 

Q. Was that the situation in 1946? A. At that partic¬ 
ular time we had two sets of offices. 

By Mr. Miller: 

Q. Where were those offices? A. Upstairs; same 
35 address. 

Q. And the members of the Bernstein Company 
were also the officers of the Beal Estate Exchange, were 
they not? A. Yes, sir. 


Q. At the time yon gave the check of $5,000 and signed 
the contract to purchase, was there any question at all re¬ 
garding the question of possession, irrespective of or other 
than what was set forth in the contract? A. No, it 
36 was understood that I would get possession of the 
property at the time of settlement. 

Q. When was the first time that you learned there might 
be some question about getting the possession in 80 days? 
A. Well, it was some time before the 80 days was up that 
Mr. Minovitz had called me several times, telling me about 
the fact that—well, at one time, as we stated before, he sent 
me the copy of the court order, that I would get possession 
of the property on November 1st. 


Q. Did he tell you on July 23rd that *there was a 
37 judgment entered for possession, with a stay of exe¬ 
cution until November 1st? A. I remember him tell¬ 
ing me about it. I don’t remember the time. 
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Q. That was prior to the letter of August 2nd? A. I 
think so. 

Q. Did you have any discussion with Mr. Minovitz to this 
effect: that you would like to have a short copy, because 
you were advertising the property for sale and you could 
show it to a prospective buyer; that you could tell them they 
could expect possession before that time and that would 
help you sell it? A. That’s right. 

Q. But you do not remember how long before August 
2nd? A. No, I don’t. ! 

Q. On July 23 or thereabouts, in your phone conversa¬ 
tions with him, before he sent you that copy, you had told 
him it was all right until possession was obtained because 
you had not sold the property? A. I might have told him 
that. j 

Q. You also told him that if you could sell it, subject to 
possession, with this short copy, that it would be all right to 
go ahead and settle it right away? A. I think so. I 
38 think I told him that. 

Q. Now, you say that you made an appointment 
with Mr. Minovitz to settle the case on November 7? A. 
Yes, sir. ! 


39 Q. But you did receive a letter of August 28th, in 
which in writing he told you the settlement would be 
the 23rd? A. Yes, I received the letter. j . 

Q. Did he ever tell you orally prior to the receipt ojf that 
letter? A. I don’t think so. | 

Q. You do not think so. Up to that point your Leo 
Bernstein Company had been advertising this property 
daily for sale? A. We had been advertising it. 

Q. Practically every day? A. Well, I don’t know about 
every day, but we had been advertising it. 


Q. Now, on August 29, when you wrote Plaintiff’s 
40 Exhibit No. 9, you had not then sold the property? 
A. No, sir. 



i 

i 




26 


/ 


Q. You had offers of negotiations pending to sell 
41 it, did you not? A. We had been working on it. 

Q. You stated here you felt it would not be neces¬ 
sary, as you expected to close a sale before September 23rd? 
A. Yes. 

The Court: What would not be necessary? 

Mr. Miller: To postpone. It reads as follows: 

“Please be advised that we will settle at that time pro¬ 
viding we have consummated a sale on this property. In 
the event that the property has not been sold by that time, 
we will be forced to wait until possession is given to us on 
the first floor. 

“I feel that this will not be necessary, as we expect to 
close a sale before September 23rd.’’ 

By Mr. Miller: 

Q. You had not closed a sale up to the 23rd? A. No, sir. 


43 Q. Well, now, on September 23 you did not settle, 
did you? A. No, sir. 

Q. Bid you go to the title company at all on that day? 
A. No, sir. 

Q. Could you tell us when it was that you made the agree¬ 
ment after that date for November 1st? 

• ••••••••• 


A. I don’t remember the exact date. 

Q. You did not follow that up by a letter? A. No, sir. 

Q. Who made the appointment for November 7? A. Mr. 
Minovitz. 

Q. You did not? A. No, sir. 

Q. Bid you go to the title company to verify whether or 
not there was an appointment day for that day ? A. Yes, sir. 

Q. Whom did you see? 

44 A. Mr. Nichols. 


- Q. Up to the 7th of November had you told Mr. Minovitz 
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or Mr. Wool that your company was not going through with 
the deal? j 

i 

I 

i 

A. Not unless we got possession. 


45 Q. Would you say it is a fair statement that the 
first knowledge Mr. Minovitz had was the letter of 
November 7, which Mr. Friedlander sent him under your 
authorization? ! 


A. I would think so. 

Q. You never spoke to him on the phone up to that time 
that you were not going through with it? A. I didn’t 
46 tell him I wasn’t going through with it. 

Q. Were you advised about any appointment for 
November 20 for settlement? A. I don’t think so. 

Q. Do you know whether or not your attorney, Mr. Fried- 
lander, was advised ? 


A. I must have, but I don’t remember receiving it, no. 


Mr. Miller: To the Real Estate Exchange, Inc. 

May it be marked for identification Defendant’s Exhibit 

1? 

(Copy of letter dated November 15, 1946, from Minovitz 
to Real Estate Exchange, Inc., was marked Defendant’s 
Exhibit 1 for identification.) 


47 By Mr. Miller: 

Q. Did you respond, to your recollection, to Mr. 
Minovitz in response to that letter of November 15? A. I 
don’t remember that letter. 

i 

Q. You do not remember? A. No, sir. 

i 

! 

I 
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Q. So yon do not know whether you responded or did not 
respond? A. That is right. 

Q. Mr. Diener, yon are the sales manager of the Bern¬ 
stein Company? A. That is right. 

Q. Would yon say that yon are in charge of the adver¬ 
tising of the Bernstein Company of the listings that yon 
have? A. Well, my secretary takes charge of the adver¬ 
tising. 

Q. Under your supervision? A. That’s right. 

Q. I want yon to look at this group of papers, starting 
with Sunday, October 6, 1946, and ask yon whether or not 
your company did not insert in the Evening Star 

48 that advertisement of October 6, 1946 (handing 
papers to the witness). A. That is our ad, yes. 

Q. That is the advertising respecting this particular 
property? A. That is right. 

The Court: It would run from when to when? 

Mr. Miller: From October 6 to November 12, 1946. 

By Mr. Miller: 

Q. Will you take a look at them and see if that is not 
correct? They are marked in red or blue crayon or any 
other crayon. A. Yes, November 12. 

Q. You would say- A. That’s our ads. 

Q.-your ads ran every day? A. I suppose so. 

Q. You also ran the ad dated November 11, did you not? 
A. We ran a whole series of ads, and that was one of them. 
Here’s a whole line of them. 

Q. And the 10th? A. Yes. 

Q. Well, now, Mr. Diener, if you decided to rescind the 
contract on November 7, why did you run the ads after 
November 7, up to and including November 13? A. 

49 Well, it might have been an error. 

Q. But you do not know? A. No. We had 12 or 
15 ads at the same time. 

Q. When you run the ads you never look at the ads that 
you run in the paper? A. No. 
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53 EDWARD A. AARONSON 


DIRECT EXAMINATION 

l 

By Mr. Friendlander: 

Q. Your full name is what? A. Edward A. Aaron- 
54 son. 

Q. You are a member of this bar?. A. Yes, sir. 

Q. And you have been for how long? A. Eighteen years. 
Q. In the course of your practice have you had as a client 
the plaintiff, Real Estate Exchange, Incorporated? A. 
Yes, sir. 

Q. Are you an officer of that company? A. I was an 
officer of that company up until 1947. 


55 Q. As a result of seeing that paper and discussing 
the matter with Mr. Diener, if you did discuss it, did 
you take any affirmative steps? A. Yes. I had Mr. Diener 
call Mr. Minovitz and speak to Mr. Minovitz over the phone. 
By the Court: 

Q. Who is Mr. Minovitz? The lawyer? A. Mr. Mino¬ 
vitz was the lawyer representing the seller of the property. 
I had him call Mr. Minovitz in my presence, talk to Mr. 
Minovitz, and arrange a definite final date for the settle¬ 
ment of the property. 


56 Q. Did you ever have occasion to talk to Mr. Mino¬ 
vitz in the courthouse in connection with that! ar¬ 
rangement later? A. I definitely did. After the telephone 
conversation I spoke to Mr. Minovitz personally. 

Q. What did he tell you with reference to this definite 
appointment? A. He said that they would give us posses¬ 
sion on the 7th of November; that the tenant would be out 
of there definitely on the 1st of November. 

i 
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Q. And what did he say in reference to any arrangements 
he may have made for settlement! A. He said that he had 
arranged with Nichols at the title company for a settlement 
on November 7. 


61 CROSS EXAMINATION 

By Mr. Miller: 


62 Q. When did yon first learn that? A. When I 
spoke to Mr. Minovitz. 


Q. Then yon knew before that praecipe was sent that 
there was some question about getting possession, did yon 
not? A. We knew that it was tenant-occupied and we knew 
that we were not going to settle; that it was their obligation 
to get the tenant out, and we wanted to be assured of that. 

Q. You knew prior to August 2nd that you would not get 
possession in the later part of August, did you not? A. I 
knew—when I saw the praecipe I knew that—I expected 
that we would get possession or that the place would be 
vacant on November 1st. 


63 Q. In other words, when you saw the praecipe that 
is the first time that you knew the question of posses¬ 
sion was postponed until November 1st? A. That is my 
recollection. 

Q. And you made no objection to extending the time to 
after November 1st, did you? A. As a matter of fact, I 
wanted to concede Mr. Minovitz enough opportunity—I did 
want it settled before then. He wanted enough opportun¬ 
ity in case something happened, to give him a few days 
more, and he would positively assure us that it would be 
vacant. 


\ 
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A. A few days more than that? A. Than November 1st. 
That was his own selection as to the date. 

Q. After you got that praecipe did you check the landlord 
and tenant proceeding to see what the condition of the 
record was? A. No, I didn’t. I never checked those pro¬ 
ceedings. 

r 

70 Q. Would you say that this appointment for settle¬ 
ment for November 7 was made before September 23 

or after September 23? A. That was made before Septem¬ 
ber 23. ' 

Q. Did you know anything about the letter written by 
Mr. Diener of August 29, responding to Mr. Minovitz’s i re¬ 
quest for settlement on September 23rd? A. Yes, definitely. 
Mr. Minovitz showed me the letter requesting the settle¬ 
ment for September 23rd, and I told Mr. Diener to reply to 
the letter and told him that we would only settle before if 
we got possession. Otherwise we would settle definitely on 
the 7th of November, provided they gave us possession. 

Q. Where do you see in this letter any indication that the 
settlement was to be made and you were insisting on it to 
be made as of November 7? It is not in there, is it, Mr. 
Aaronson (handing a paper writing to the witness)? j A. 
Just a minute. This letter was written on August 29, which 
was after the letter of August 7 that we received, which as¬ 
sured us that we would get possession on November list, 
and this was written after the November 7 settlement date 
was made at the title company, and the letter clearly indi¬ 
cates in my mind that unless we resold the property 

71 before November 7, that we would have to wait until 
we got possession on November 7. 

The Court: Let me look at it. 

(The witness handed a paper writing to the Court) | 

By Mr. Miller: ! 

Q. My question, Mr. Aaronson, was you stated a moment 
ago that you had Mr. Diener dictate or you dictated that 
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letter in response to Mr. Minovitz’s letter, in which you 
said you would insist on settlement on November 7. Now, 
I want to find out where that appears in the letter, if it does. 
A. That letter, in my opinion, says, “We will not settle 
ahead of time, but we will settle when we get possession,” 
and at that time we had his letter stating that he would 
give us possession on December 1st. 

Q. You mean on November 1st? A. On November 1st, 
and at that time the November 7 settlement appointment 
was made. That was before this letter was written. 

Q. The letter you are talking about is that of August 2, 
to which you attached the praecipe? A. That is right, yes. 
• ••••••••• 

72 Q. Now, you say you went to the title company on 
November 7 at noon? A. That is right • 

Q. And you took a check with you? A. That is correct. 
Q. Whose check was it? A. Bernstein—The check of the 
Beal Estate Exchange. 

Q. Not Bernstein’s? A. No. 

Q. Was it a certified check? A. No, it was not a certified 
check. 

Q. Do you have that with you today? A. I don’t 

73 know, unless Diener has it. 

Q. You do not know what became of the check? 

A. No. 

Q. Did you leave the check at the title company? A. No. 
Q. Did you go back to the title company that day in the 
afternoon? A. No, sir; went to Mr. Friedlander’s office, 
after going up to the property, and I called Minovitz that 
afternoon. 


Q. Do you know anything about the letter of November 
15, setting an appointment date for November 20, that was 
sent by the Real Estate Exchange? A. Yes, sir. 

Q. Did you come to the title company on November 20? 
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A. No, sir, because we had already requested the return 
of our deposit 

• . . ....... 

i 

i 

74 MOTION FOR DIRECTED VERDICT j 

ON BEHALF OF DEFENDANT | 

76 The Court: Tell me something else. This is at 
least the third time I have had cases in here that 
should have gone to a non-jury judge. Now, this is in effect 
a case where a legal principle is involved. It is a bill ojf 
complaint for the rescission of a contract on the ground of 
non-performance on the part of the seller on the material 
part of the contract. That is the legal principle involved. 
Therefore, they are legal principles which belong in a court 
of equity and which the new rules have not changed to any 
degree. 

The new rules simply change the method of procedure 
and do not undertake to interfere with the proper domain 
of the jury and non-jury courts. I do not know how a case 
like this gets in before a jury. 


77 The Court. The jury cannot possibly pass on this 
question. The jury just can’t. 


They do not know enough about the law to pass on the 
questions involved in this case. They cannot pass ‘ upon 
them. 


78 The Court: I have been thinking about it since this 
case started. In this case what you are asking fqr 
is the return of $5,000 ? 

Mr. Friedlander: That is right, sir. 

The Court: Now, then, let us assume that the jury does 
not give you your $5,000 and finds for the defendant That 

i 
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leaves the whole matter in the air as to what the settlement 
should be. They would have decided only part of the case. 


The Court: Are you perfectly clear that in the District 
of Columbia a provision for an arbitrary forfeiture is en- 
forcible 1 

Mr. Friedlander: Not arbitrary forfeiture, no, sir. 

The Court: This is purely an arbitrary forfeiture. In 
other words, according to that contract, it means this. 

If the purchaser of the property deposits the $5,000 
79 and agrees to settle on the 1st of August, I will say, 
and he is not able to settle until the 5th of August, 
he should lose his $5,000. If that is enforcible in the Dis¬ 
trict of Columbia, it is the only jurisdiction on earth where 
it is. 


80 The Court: In the other two cases which were 
properly cases in equity I just arbitrarily discharged 
the jury and took the case myself. I hesitate to do that, 
but it is not a jury case, gentlemen. 


The Court: I do not see how in the world I could instruct 
the jury in a case like this. 


84 The Court: I did it in two other cases, but I did 
it with the consent of counsel. 

I just do not see any reason why—any practical reason 
why—the Court should not go ahead with it. So the Court 
will tell the jury that they are discharged, and go on with 
the case. 

Liet the jury come in. 

(The jury returned to the courtroom.) 
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WITHDRAWAL OF CASE FROM JURY 

The Court: Ladies and gentlemen, after hearing this 
much of the case the Court finds that this is not the kind |of 
case which is proper to be tried by a jury. For your in¬ 
formation, there are courts of law and courts of equity. 
Cases in courts of equity are tried by the court. Cases of 
law—common law—are tried by the jury. 

While the so-called new rules of civil procedure have 
changed the rules of procedure, they have not changed tjhe 
functions of courts and juries; and this is a case which, 
before the new rules, would be called an equity case, a chan¬ 
cery case, and not a case at law to be tried by a jury. 

So I can relieve you of the responsibility, and you may 
be discharged until tomorrow morning. 

The Deputy Clerk: Jurors are excused until to* 
85 morrow morning at 9:30. 

Mr. Miller: May I, for the record, note an excep¬ 
tion, Your Honor! 


! 

87 NEVILLE D. MILLER I 


DIRECT EXAMINATION 
By Mr. Friendlander: 

Q. Your full name is Neville D. Miller? A. Right. 

i 


69 By Mr. Friedlander: 

Q. It says in your letter that this particular ad¬ 
vertisement was discontinued November 7. Do you have 
any records of that? A. Yes. That was discontinued and 
then started November 10 again on a new order. 
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90 CROSS EXAMINATION 
By Mr. Miller: 

Q. The one that appeared on November 10: Was that an 
order taken after November 7 ? A. Oh, yes. 

Q. And the one which appeared on November 12—10,11, 
and 12—were those on orders-A. Yes, sir. It was or¬ 

dered for four times, which would carry it through the 13th, 
and it was stopped on the 13th. 

Q. When was that order given to start it as of the 

91 10th of November? A. It would have to be the day 
before, because we could not get it the same day. 

Q. You did run it in for the three days? A. Three days, 
yes, sir. 

Q. You say this cancellation refers to another? A. That 
is right. That was just simply a duplication. 


99 1 EVIDENCE ON BEHALF OF DEFENDANT 
Thereupon— 

SAMUEL P. NICHOLS 


DIBECT EXAMINATION 
By Mr. Miller; 

Q. What is your full name? A. Samuel P. Nichols. 

Q. Where are you employed, Mr. Nichols? A. District 
Title Company. 

Q. And that is a title company engaged in the examina¬ 
tion of titles in the District of Columbia? A. Yes, sir. 


100 Q. The plaintiff in this case. You brought your 
records here with respect to lot 29 in square 91, which 
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is premises 1735 Connecticut Avenue, Northwest? A. Lot 
29, square 91. Address is 1735 Connecticut Avenue, North¬ 
west 

Q. Mr. Nichols, did you bring with you part of the! reg¬ 
ular records of the title company showing the appointments 
made on November 7,1946 ? A. Yes, sir. I brought all the 
records, I thi n k. 

Q. Is this the record kept in the ordinary course of busi¬ 
ness? A. Yes, that is right 

Q. Does this diselose all the appointments that the j title 
company had for settlement on November 7, i946? 


The Witness: Regular appointments; appointments 
made through the company. 


101 By Mr. Friedlander: 

Q. This does not show special appointments? A. 
No. ' [ 

Q. Where would the special appointments be shown l A. 
Well, we put them on a memorandum sheet or keep them 
in mind. 

Q.; So this would not represent all the appointments, 
special and regular, of November 7 ? A. No, sir. 

By the Court: j 

Q. How do you distinguish between a special appoint¬ 
ment and a regular appointment? A. It was more or less 
an accommodation, Your Honor. Business was so volumi¬ 
nous at that time that we spent our own time and settled a 
case for a friend of ours. 

The Court: I see. . 

By Mr. Miller: j 

1 

Q. If an appointment is made in the regular course of 
business, it would go down on that sheet? A. That is 
correct ! 


i 


i 
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Q. That would be an official appointment? A. That is 
correct. 

Q. But if you had one in which you wanted to accommo¬ 
date friends, they would come without any warning 
102 or call you up, and you would take them specially? 

A. That is right, but there is nothing irregular about 
it. 

Q. But that would not be one in which the company, in 
the regular channels, would assign to you for settlement? 
A. No. 


Q. Was there such an official appointment made on that 
date for the settlement of that property? A. There is noth¬ 
ing reflected by this record here. 

Q. Are there any other records of the title company, offi¬ 
cial records of the title company, which show the making of 
appointments other than that sheet for November 7, 1946? 
A. Made by the company itself? 

Q. Yes. A. No. 

Q. In 1946 what was the condition of the case cal- 
103 endar with respect to the availability of appoint¬ 
ments for settlement? A. You mean as far as the 
rush of business was concerned? 

Q. Yes. A. I think it was a week or 10 days, or probably 
a little longer, before you could make an appointment. 

Q. In other words, if I wanted to make an appointment 
for a settlement of a contract in 1946,1 would have to make 
that appointment and then it would take me about 10 days 
to get that appointment? A. To the best of my recollec¬ 
tion, I would say yes. 

Q. Would you tell the Court about the mechanics as to 
how you usually do that and what you would do to get an 
appointment to get on that sheet? A. Your abstract of 
title would have to be in order—that is, an opinion written 
and all objections looked into. Then you would contact the 
appointment clerk, and he would put it on here and send 
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you a card. You would ask for a special hour, and he would 
tell you when the appointment was to be had. 

Q. In order to have gotten the appointment on November 
7, it would have been necessary to have made that appoint¬ 
ment at least 10 days or two weeks before November 7 j is 
that correct? A. To the best of my recollection, I 
104 would say yes. We were very rushed then, I know. 

Q. You could not come in today and ask for an 
appointment for tomorrow? A. You could come to me and 
ask for one. 

Q. I mean through the regular channels? A. No. 

Q. But you could come directly to you, and that is what 
you mean by special appointment? A. That is right, j 


Q. Do you have any independent recollection, Jlr. 
Nichols, as to what occurred on September 23, 1946, 
105 with respect to your appointment calendar? Al It 
is too remote for me. I can’t answer that. 


A. All I can tell you is tell you what the record shows. 

Q. Do you have any independent recollection of the num¬ 
ber of cases that you settled on November 7,1946? A. No. 

Q. Do you have any independent recollection of any 
appointments made with you for November 20, 1946? I A. 
No. I can’t recall that far back. It is too far. 


106 Q. Do you have any records here of the title com¬ 
pany or do you have any independent recollection of 
any appointment on November 7 with respect to that prop¬ 
erty? A. 1946? 

Q. Yes. A. I can’t go back that far without any records. 
I can interpret the records. 
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The Court: Is it necessary to keep it, gentlemen? 

Mr. Miller: I do not have any reason for it except to show 
there was no official appointment on that day. 

The Court: That is conceded, is it not? 

107 Mr. Friedlander: Yes, sir. 


Q. Did the Beal Estate Exchange, Inc., a corporation, on 
November 7 deposit with you or your company and do your 
records disclose whether or not they deposited with your 
company a check in the amount of about $81,000? 


108 A. Not on this date. 


CROSS EXAMINATION 
By Mr. Friedlander: 

Q. I am interested in that sheet. Would you look at it 
and see whether or not you had any appointments—as you 
call them, special appointments—at noon? A. No. I will 
tell you what my appointments were—this would not reflect 
any special appointments. That is my own doing or un¬ 
doing. 


112 MAX A. WOOL, 

the defendant, was called as a witness and, being 
first duly sworn, was examined and testified as follows: 

DIRECT EXAMINATION 
By Mr. Miller: 

Q. What is your full name? A. Max A. Wool. 
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113 Q. Do you know who Mr. Minovitz is or was? j A. 

Yes. j 

I 

A M A A A • a ^. A'*! A 

I 

! 

Q. What was your association with him? A. We Were 
partners in several deals of real estate, buying and selling. 


125 Q. Now, after you got the $5,000 check, did you 
leave a copy of the contract with the purchaser?! A. 
Yes, we did. j 


Q. Was there any discussion at the time the contract was 
executed and you got the $5,000 check as to the requirement 
for possession of the first floor by the purchasers ? A. Well, 
it was in the contract. j 

Q. What was the discussion about that, if any? A. Noth¬ 
ing. They just said that they would give possession of the 
first floor. 

Q. Did the purchaser say anything as to what they wanted 
the property for? A. No. They said it would make it 
more salable, if I recall, if they had possession of the first 
floor—offered with possession of the first floor. i 

Q. Did they say anything to you other than they 
126 were going to resell the property? A. I imagine 
that was in their mind. No, they did not mention 
that | 

• • • • • • •! • 

I 

Q. Did you have any discussion with the purchasers after 
you received the check about the possession or did you over¬ 
hear any conversations about it between Mr. Minovitz and 
Mr. Diener or yourself and Mr. Diener or Mr. Aaronson? 
A. Na; I don’t remember anything that I attended to, but 
I knew there was conversation going on with Mr. Minovitz _ 
and Mr. Diener about the possession; but I did not partici¬ 
pate in it 
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127 Yon did not have anything to do with it at all? 
A. That’s right. 

Q. Do yon know anything abont an appointment being 
made at the title company for settlement for November 7, 
1946? 


Q. Was any appointment made with yon for November 
7? A. No. 


128 The Conrt: The witness said something abont 
what was in the deposition. I do not know what he 
meant by that, Mr. Miller. He indicated there was some¬ 
thing in the deposition abont November 7. 

Mr. Miller: I think he probably is referring to Mr. Mino¬ 
vitz’s deposition, Yonr Honor. 


Q. As I understand it, there was no appointment made 
with yon personally? A. Not at all. 

Q. Did yon go to the title company on November 7? A 
No, I did not. 

Q. Was there any reason for yon not to go to the title 
company on November 7 if yon knew there was an 
129 appointment made? A. No reason. 


130 Q. Do yon know anything about this paper (hand¬ 
ing a paper to the witness) ? A. Yes. This was a 
deed drawn to the Real Estate Exchange from Bernice 
Burke, and this settlement was to be of November 20. 

Q. Did yon go to the title company and present that on 
the 20th? A No; Mr. Minovitz did that. 

Q. Yon were not present? A. No, I was not. 

Q. Where did yon get this paper from? A. This was in 
the file of Mr. Minovitz, along with this other Real Estate 
Exchange. 

• • • • • • • • • • 
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132 Q. On the 20th of November what was the situa¬ 
tion, Mr. Wool, with respect to the possession of the 
first floor? A. It was vacant 

_ I 

133 Q. When did the property become vacant? 


A. I think it was around the 14th or 15th of November. 
I am not sure. 

! 

• i 

i 

_ m m m m m m 

I 

Q. Where did you get these papers from, Mr. Wool? 
A. We had watched the paper—we got this from the live¬ 
ning Star. Mr. Minovitz had put those away and watched 
their advertising each day on that property. 


134 Mr. Friedlander: There is no objection. We can 
stipulate the date. 

Mr. Miller: From October 6,1946, through November 12, 
1946. 

Mr. Friedlander: Bead the ad in the record so we know 
what is going in. 

Mr. Miller: Yes. I am pretty sure they are all the s&me. 

Under “Business Property for Sale. Connecticut ^ve¬ 
nue, near S Street, Northwest, four-story brick building, in 
one of Washington’s most exclusive shopping areas, first 
floor vacant, ready for occupancy, office and two apartments 
above. Ideal location for any high type of business. 

135 Call Mr. Swerd, Metropolitan 5400, until 5 p.m. 
Sundays and evenings, Georgia 5061. Leo M. Bern¬ 
stein & Company, 1415 K Street, Northwest, Metropolitan 
5400, Washington’s complete real estate institution.’^ 


137 Mr. Miller: You may inquire. 
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CROSS EXAMINATION 
By Mr. Friedlander: 


147 Q. You did not have possession of the property or 
the first floor on the 7th of November, did you? 


A. I don’t think it was on exactly that date. 


Q. You knew yourself that Mr. Minovitz had made ar¬ 
rangements with the gentleman at the Title Company, Mr. 
Nichols, for a settlement on the 7th of November? A. I 
didn’t know it. 


151 Mr. Miller: If Your Honor please, I would like to 
offer in evidence the entire Landlord and Tenant file 
in the case of Morris Stirman, et al., vs. Morros Brown, 
Landlord and Tenant case 124592. 

Is there any objection to it? 

Mr. Friedlander: No. 


Mr. Miller: I should like to read, Your Honor, into the 
record, so we won’t have to keep the papers, the pertinent 
parts. 

There appears in that record a complaint for possession 
of real estate, which was signed by Mr. Morris Stirman and 
Frances Stirman, filed in that court May 21, 1946, against 
Morris M. Brown, for possession of the street level store, 
1735 Connecticut Avenue, which was alleged to be held by 
the defendant as a lease which has expired under its terms 
as the result of a notice to vacate. 

152 • The premises referred to above consists of com¬ 
mercial property, is not occupied as a dwelling, and 
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does not come under the Emergency Bent Act in force in 
the District of Columbia. J 

Process was issued on the 21st of May and served on M&y 
23, 1946. ! 

There also appears in that case. Your Honor, the stipula¬ 
tion, which has already been introduced in evidence by the 
plaintiff, consenting to a judgment with a stay until Novem¬ 
ber 1,1946. The defendant waives all right of appeal and 
right to file any motions in this case. 

There also appears, Your Honor, an answer filed June 
12, in which the defendant alleged, among other things; 

“That no proper notice to quit has been served upon 
him ,, in writing, and he states: j 

“In which he shall be given 60 days” notice to quit and 
“further the notice did not expire upon his rent day.” ! 

They ended with a judgment. 

On September 9, Mr. Minovitz filed a motion to vacate 
the stay of execution of the judgment, stating that there had 
been a stay of execution granted to November 1,1946, con¬ 
ditioned upon his paying up arrears in rent. “The defend¬ 
ant now owes for the months of August and September of 
1946 or a total of $450; that demand was made upon de¬ 
fendant for payment of said rent but to date he-has 
153 failed to pay the same,” with service of that motion. 

On October 9,1946, a similar motion was made, in 
which the same allegation was made that the stay of execu¬ 
tion had been made until November 1st, conditioned on 
paying the arrears in rent. “The defendant now owes for 
the month of October, 1946, plus $50 on account of heat or 
a total of $250; that demand was made upon defendant for 
payment of said rent but to date he has failed to pay the 
same.” j . 

Service of the notice upon attorney for the defendant 

On October 11,1946, there appears a praecipe signed by 
Douglas A. Clark and Elmer E. Cummins, entering their 
appearance for the defendant. 


i 
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On October 29, 1946, a motion appears in that case to 
set aside the judgment, and it reads as follows: 

“Comes now the defendant by his attorney and moves 
this Honorable Court to set aside the judgment entered 
herein and for reason therefor states as follows, to-wit: 

“1. Under the lease existing between the defendant and 
one Inka M. Price, said lease provided that ‘in the event of 
a bona fide sale of the property and in the event the pur¬ 
chaser desires possession of property, he shall within 30 
days after acquiring title to the property serve notice in 
writing upon the tenant in which he will be given 60 days 
to vacate the premises; all other notice being hereby ex¬ 
pressly waived.’ Such sale to the plaintiff herein 
154 was not a bona fide sale but one in name only, used 
to terminate the aforesaid lease agreement which is 
dated on the 28th of June 1944, and to expire the 31st day 
of July, 1947. 

“2. The defendant says that he was erroneously advised 
as to the law and did not receive full 60 days’ notice as 
provided in said lease. 

“3. The defendant further says that in accordance with 
the terms of the lease he has paid to the plaintiff herein 
the sume of fifty dollars ($50.00) toward the heating bill 
of said building, which said amount is to cover heat for 
the entire winter of 1946, 1947, as in said lease provided. 

“4. The defendant further says that the plaintiff herein 
is no longer the owner of premises but that same premises 
are now owned by one Bernice Burke, either in her own 
right or as a straw purchaser; that title is no longer in the 
plaintiff’s herein; that there is no showing that the said 
Bernice Burke desires possession of said premises, nor has 
the judgment herein been assigned to the said Bernice 
Burke, nor can the same be assigned in accordance with the 
terms of said lease agreement which provides only that, ‘if 
the purchaser desires possession of the property’ and does 
not 3run to his assigns. 
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“5. And for such other and further reasons as may be 
presented at the hearing hereof.’ 9 
Mr. Friedlander: Before you get through, I was won¬ 
dering about that date. What is the date of the 

155 contract they made, that they said was not a good 
contract? 

Mr. Miller: The motion is October 29. 

Mr. Friedlander: It refers to the contract in there. 

Mr. Miller: Here is what it says: 

“Said sale to the plaintiff herein was not a bona fide sale 
but one in name only, used to terminate the aforesaid lease 
agreement which is dated on the 28th of June, 1944, and to 
expire the 31st day of July, 1947.” 

They are talking about the lease. 

Attached is an affidavit in support of that motion, which 
I think reiterates, in substance, the grounds of the motion. 

There appears on the jacket, November 1,1946, a minute 
entry, minute 141, page 457, by Judge McMahon, plaintiff’s 
motions of September 9,1946, and October 9,1946, to vacate 
stay of execution withdrawn. 

Then on November 2, 1946, minute 131, page 156, the 
defendant’s motion to set aside the judgment overruled. 
Exception noted. Defendant’s motion to require plaintiffs 
to post supersedeas bond overruled. Exception noted, j 
There also appears filed on November 6,1946, by Douglas 
A. Clark: ! 

“Notice is hereby given that the defendant, Morris M. 
Brown, appeals to the Municipal Court of Appeals 

156 for the District of Columbia from the order of this 
court entered on November 2, 1946. 

“Names and addresses of attorneys to be notified: 

“I. H. Minovitz, 

“1426 G Street, Northwest” 

There also appears, as the last paper in that case— 

The Court: When was the appeal taken? 

Mr. Miller: It was noted November 6, 1946. 
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There appears also in that case, stamped filed November 
8, 1946, caption: 

“The Municipal Court of Appeals for the District of 
Columbia, No. 345 original, October Term, 1946, Morris 
Stirman, et al., plaintiffs, vs. Morris M. Brown, defendant, 
Landlord and Tenant No. 124,592, order. 

“Upon consideration of the motion of Morris M. Brown, 
filed November 6,1946, to stay execution of writ of restitu¬ 
tion and to fix supersedeas bond, and upon consideration 
of the supplement to said motion filed November 2, 1946, 
and after argument by counsel for the respective parties, 
and it appearing that said defendant has filed a notice of 
appeal, and that the trial court has refused to fix the amount 
of a supersedeas bond on appeal it is 

“Ordered that the execution of the writ of restitution in 
said case is hereby stayed, conditioned upon said defendant 
filing in the trial court, on or before November 13, 
157 1946, a supersedeas bond in the sum of $2,500 with 

surety or sureties to be approved by the trial court; 
and it is further 

“Ordered that the record on appeal be completed and 
filed in this Court not later than November 15, 1946; and 
it is further 

“Ordered that the brief of appellant be filed in this Court 
not later than November 23,1946; and it is further 

“Ordered that the brief of appellees be filed in this Court 
not 'later than November 29,1946. ,, 

Signed by Nathan Cayton, Chief Judge, and appears to 
be a true copy. 

I would like for the record to offer that in evidence, to 
which there is no objection. 
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212 DIRECT EXAMINATION j 

By Mr. Friedlander: ! 

i 

I 

Q. Your full name? A. Isador H. Minovitz. 

i 

« • • • • • * • • i • 

i 

i 

213 Q. Did you get possession of the property? A. Yes, 

sir. ! 

Q. When? A. On or about November 14,1946. 

Q. Now, what was your appointment at the title company, 
in relation to the last date set? A. I had an informal cbn- 
versation with Mr. Nichols, a settlement clerk in the District 
Title Company. 

_ i 

Q. What date ? A. I told him to put on his appointment 
book November 7, 1946. 

214 Q. Were you present at the title company Novem¬ 
ber 7, 1946? A. I was not. I didn’t notify this pur¬ 
chaser—Real Estate Exchange—that the case was set for 
November 7, either. 

Q. You notified them? A. I did not notify them because 
I wasn’t sure that would be the settlement date. i 

Q. It was set for November 7? A. I set it informally 

with Nichols. It didn’t go through the regular channels. 

i 

Q. Can you account for the fact that it was set for No¬ 
vember 7 ? A. I can account for it only one way. I think I 
had a personal conversation with Mr. Daniel Diener, a tele¬ 
phone conversation, sometime before November 7—some¬ 
time before November 1, 1946, in which I told Mr. Dinner 
that I expected the tenant to vacate either the 1st or 2nd 
of November, 1946. His stay of execution—stay of execu¬ 
tion and judgment for possession—was expiring on Novem¬ 
ber 1, 1946. I told Mr. Diener I had been given to under¬ 
stand by the tenant he would get out on that day, and I 
said to Mr. Diener that if the tenant “does get out on the 


I 
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1st or 2nd of November, we should be ready to settle aronnd 
the 7th of November.” 


220 A. And I told Mr. Diener over the phone then that 
we couldn’t get possession of the first floor premises 
on September 23 because, in the case of Morris Steirman 
against this tenant Brown, the Court had entered a judg¬ 
ment for possession with a stay of execution until Novem¬ 
ber 1,1946. And I asked Mr. Daniel Diener then over the 
telephone, “Are you willing to settle for the property on 
September 23 even though we cannot give you possession 
until November 1, 1946?” 

He said, “That will be 0. K., because we have got the 
property practically sold, and the couple of weeks differ¬ 
ence won’t make any difference. We will settle on Septem¬ 
ber 23.” 

When I got through talking to him on the telephone I 
called my secretary in and dictated the letter dated August 
28,1946. May I have the letter for a moment? 


221 Q. Did you receive a reply to that letter? 


A, In substance he said, “We can’t settle September 23, 
1946,” exactly contrary to our arrangement over the tele¬ 
phone. “We will have to wait for possession before we can 
make settlement” 

Then, at the bottom in the paragraph he says, “However, 
I am pretty sure that”—this isn’t what he said. He said, 
“We cannot settle for the property until we have posses¬ 
sion, but we have several sales pending momentarily, and 
I am pretty sure that we will have the thing sold be- 
222 fore September 23,” meaning he will be able to settle. 
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223 Q. Did they ever agree with you to extend the date 
for settlement past 80 days? A. Yes. 

Q. What form was that in? A. Several verbal agreements 
and one in writing. 

Q. What was the one in writing? A. A letter in response 
to my letter of August 28. 

Q. What would that date be? 

^ i • 

i 

• # • • • • • % • • 

i 


A. August 29, 1946. The letter addressed to Mr. L H. 
Minovitz, 1426 G Street, Northwest, Washington, D. C. jHe 
said: j 

“Dear Mr. Minovitz: 

“In reply to your letter dated August 28, regarding 
the settlement of 1735 Connecticut Avenue, Northwest, 
for Monday, September 23, at 2:00 pmn. Case No. 
326195. j. 

“Please be advised that we will settle at that time 
224 providing we have consummated a sale of this prop¬ 
erty. In the event that the property has not been sold 
by that time, we will be forced to wait until possession 
is given to us on the first floor. 

“I feel that this will not be necessary, as we expect 
to close a sale before September 23.” And he signed 
it, “With kind regards.” 


225 Q. Didn’t you advise Mr. Diener that you would 
have possession in accordance with the judgment you 

got on November 1 ? A. Yes, I told him I had received every 
assurance from the tenant that November 1,1946, he would 
vacate. 

I 

• • • • • • • • • • 

226 A day or two prior to writing this letter, I had been 
in the office of Leo M. Bernstein and Company^ K 

Street, and I spoke to Mr. Diener, and said: “Daniel, we 
have got a judgment against the first-floor tenant for pos- 


X 
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session with a stay of execution until November 1.” I said, 
“I know now I can’t give you possession on September 23 
as the contract reads. Will that make any difference?” 

He says, “No, it won’t make any difference, if you 
actually got a judgment for possession with a stay of 
227 execution. It will be 0. K.” 

I said, “I will go further than that. I will send you 
a certified copy of the judgment.” 

And the reason I sent him a certified copy, I knew from 
what he told me that they were desperately trying to sell 
the building. I thought it would help him sell the building 
if he could show the prospective buyer that it would be 
vacated by a definite date, when the tenant would get out. 
• • • • • • • • • • 


Q. When did you tell Diener that he couldn’t get posses¬ 
sion on November 1? 


228 A. I never told Diener I couldn’t get possession 
November 1,1946, because there was no occasion for 
my telling him. 

Q. You say “no occasion.” You mean no opportunity? 
A. No reason for it; because he and I had agreed before 
September 23 that they would wait until we got possession 
before they would make settlement. 

i 


232 Q. You are relying on these oral agreements that 
give you any time at all to get possession of the 
property? A. We are relying on the verbal agreements and 
the one written agreement. 

I consider the letter dated August 29,1946, addressed by 
Mr. Diener to me as a written agreement between the parties 
that the purchaser of this particular property would wait 
until he got possession before he would make settlement, 
with the condition precedent, as far as he was concerned, 
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that if he sold the property before, we would give him pos¬ 
session, he might do us a favor and make settlement prior 
to that time. 

i 

• * • • • • • • • | • 

. 

236 Q. Now, did you ever advise Leo M. Bernstein and 
Company, or Mr. Diener, or somebody connected with 

them, it had been set down for November 7 ? A. Never. 

7 j 

Q. Was there any reason why you went to Mr. 

237 Nichols and got a tentative date set? A. Yes, a big 
reason. I was very anxious to give the purchaser of 

this property possession as quickly as possible, on Novem¬ 
ber 1 or thereabouts. 

I wasn’t certain as to when the tenant would vacate, |be- 
cause he had already filed his motion to vacate the judg¬ 
ment, which I think was heard on the 1st of November. He 
had lost the motion, and at that time he told the Court that 
he was going to appeal the case, and asked the Court to set 
a bond. The trial court refused to set a bond, as I pointed 
out, that this wasn’t a case where you could set a bond. 

I suspected that this attorney wouldn’t rest, that he would 
try to have the bond set by the Municipal Court of Appeals, 
and I didn’t think he would succeed there. I felt that the 
way the case was going, this man didn’t have long to stay 
there, maybe two or three or four days. 

I knew if I went to the front counter of the District Tjitle 
Company and asked for a settlement date, they would have 
set it two weeks ahead, because they were filled up for about 
two weeks, but if I went to Nichols privately and if he had 
an open date, maybe a day or two after, I would get it. 

Q. I am interested in knowing whether or not anybody 
from the Bernstein office, Diener or anybody else, ever 
called you and pushed you for settlement. A. No. 

238 Q. Never heard any request to obtain a speed-up 
of settlement? A. No. As a matter of fact, Mr. Fried- 

lander, I knew that they weren’t in a hurry for settling for 
this reason: I followed the newspaper advertisements 
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closely in the Evening Star, and I found that as late as the 
13th of November, 1946, they were advertising this prop¬ 
erty for sale. 

Q. The 13th of November? A. As late as November 13— 
maybe the 12th. I have the newspapers in my office. I kept 
them for very obvious reasons. 


A. I set the case down for settlement as soon as posses¬ 
sion of the first floor of that particular property was 
239 available. 

Q. When was that? A. I think I set the case down 
for settlement for November 20, but the letter I wrote will 
give you the exact date. I don’t have it before me. 

Q. Why was the date the 20th? A. That was the first 
available date I could get, not from the District Title Com¬ 
pany, going through the regular channels, but through Mr. 
Nichols. 


240 Q. When did you and your partner determine the 
default of the deposit? Would you like the date of 
that answer? 


242 A. When you filed suit against Max A. Wool for 
$5,000, then Max and I had another conference and I 
said, “Max, here is what we will do now: We are going to 
sue them for damages we lost by reason of their failing to 
go through with the contract. We will forfeit the $5,000 
they gave us, and file a counterclaim for the difference of 
our damage, $9,000.” We bought the property for $72,000, 
Mr. Friedlander; sold it to Real Estate Exchange for 
$86,000. The profit was $14,000. And it was when we had 
this conference after you filed the suit that we decided that 
the $5,000 would be forfeited and we would sue for the dif¬ 
ference -in damages. 
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181 OPINION OF THE COURT 

The Court (Goldsborough, J.): Gentlemen, under 
the pleadings in the case, the Court does not see that there 
is any issue of bad faith in so far as the contracting par¬ 
ties are concerned. Apparently, both sides in this trans¬ 
action understood what the straw transactions were and 
understood who the seller was and who the purchaser was. 
The pleadings indicate that, and there is nothing in the tes¬ 
timony to indicate otherwise. j 

Now, that does not mean at all that the Court approves 
of a practice which existed in this case and which apparently 
exists in the District. The Court thinks it is a little short 
of infamous. It may be that these real estate dealers keep 
faith with each other, as a matter of necessity, in so far as 
the proper relationship of seller and purchaser is con¬ 
cerned ; but it is perfectly evident to the Court, if the Court 
has any reasoning power at all, that the purpose of (the 
straw purchaser and seller is to evade the obligations 

182 of a contract whenever they are dealing outside of 
their own group and whenever it suits their purposes. 

As I said before, those questions involved in what I hkve 
been discussing do not appear in this case. 

There is a good deal in the case that is not disputed.! In 
the first place, there is no question that the first floor was 
to have been vacated in 80 days; and there is no question, 
from the testimony on both sides, that it was to the advan¬ 
tage of the purchaser that the first floor should be vacated. 
The purchaser stated that many of his deals with appli¬ 
cants for the property, those who wanted to purchase the 
property, fell through because this first floor had not been 
vacated. The testimony of the seller is—it is certainly the 
testimony of the witness Minovitz—an admission that time 
was of the essence, for two reasons. First, he stated that 
he realized that the property was more valuable as a selling 
proposition with the first floor vacated. Second, he Real¬ 
ized that the market was turning downward. 

Now, there is no evidence, the Court thinks, in the case 
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to show that the purchaser agreed to an indefinite postpone¬ 
ment of vacation of the first floor. There is certainly no 
consideration—no adequate consideration—for it, and, sec¬ 
ond, there is nothing in the case to show it. What he really 
did was simply to say, “If I can sell this property at a 
satisfactory price without the vacation of the first floor, 
why, it is all right, of course. It does not make any 

183 difference to me, if I can sell it, but otherwise it will 
have to be vacated.’’ That did not mean to say that 

he put off the vacation of the first floor of the property in¬ 
definitely, and there* is substantial evidence that the settle¬ 
ment was to take place approximately on November 1st 
The copy of the transcripts in the Municipal Court showing 
that the judgment would be entered against the tenant on 
November 1st was evidence to the purchaser that the prop¬ 
erty would be vacated on or about that time. 

The testimony of the plaintiff is that the settlement was 
to be made at 12 o’clock on November 7, that that was an 
absolute date, and the date fixed by Mr. Minovitz himself— 
the date and hour. The testimony is that the plaintiff ap¬ 
peared at that time, ready and prepared to settle in full, 
and then the testimony is that at that time there was abso¬ 
lutely no assurance as to when, if at all, the defendant 
would ever be able to comply with his contract, because 
there had been an appeal taken on the sixth and the date 
fixed for the filing of the bond, for the filing of the record, 
and for the filing of the briefs. So that any date of settle¬ 
ment was absolutely vague. It was not only indefinite, but 
if the appeal was won by the tenant, of course, it could 
never be done. It could never be complied with by the 
seller. To say that the purchaser had acquiesced in any 
such situation as that is entirely beside the point and 
contrary to all the evidence in the case and contrary 
to common sense. 

184 The Court has no doubt that, under the pleadings 
and the proof, the plaintiff is entitled to a judgment 

for $5,000. 
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Now, I have raised this question of interest several times 
in talking to counsel, and I have been told that in cases of 
this character, where there is not a promissory note, pr 
something of that kind, an obligation which would draw 
interest by virtue of its language, interest accrues only from 
the date of the judgment. The Maryland rule is that ip a 
case of this kind interest from the date of maturity of the 
claim is in the discretion of the jury or the Court sitting 
as a jury. I do not know whether there is a rule here. 


185 The Court: The Court thinks in this case, in view 
of the fact that the plaintiff did have during the fall 
the opportunity to sell the property, although he could not 
do it, that the interest should not begin until the 7th jof 
November. That would be the fair thing. 

Therefore, the judgment is for $5,000 with interest from 
November 8, 1946. 

(The instant hearing was concluded.) 
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i 

i 
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i 
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i 
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Additional Excerpts from Testimony. 

I 

Daniel Diener • • * 

12 A. When the contract was given to me, Mr. Stein- j 
berg’s name was already on the contract. 


i 

15 Q. At whose request did you make the check pay- j 
able in that respect? A. Mr. Wool. 


17 Mr. Friedlander: Plaintiff’s Exhibit 3 is a certi-j 
fied copy of the deed. It was recorded March 18, | 

1946, and dated March 7, 1946. It is from Inka M. Price,! 
the seller, to Morris Stirman and Frances R. Stirman, andj 
conveys the property involved herein. j 

Plaintiff’s Exhibit 4 is a deed by Morris Stirman and! 
Frances R. Stirman to one Bernice Burke. It is dated thej 
23rd of September, 1946, and recorded on the 26th day of! 
September, 1946. I 

Plaintiff’s Exhibit 5 is a deed from Bernice Burke to 
Max A. Wool and I. H. Minovitz, grantees. It is dated the 
13th day of December, 1946, and recorded on the 24th 

18 day of January, 1947. 

i 

27 Q. Would you explain to us the connection of the 
Connecticut Avenue property that we are talking 

about here, the ground floor? A. Well, stores were very 
much in demand in that desirable section, and be- 

28 cause of the fact that I would get possession of the 

property is the reason why the property was pur¬ 
chased, because of the first floor possession. | 


A. Well, Mr. Minovitz called me and told me that he was 
sending me an order by the court showing that they would 
have possession of the property November 1st, which fie 
mailed to me. 


i 

i 

i 

i 
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29 Q. Do you recall whether or not that date was set 
down at the title company? A. Oh, there was a date— 
November 7th there was an appointment made at the Dis¬ 
trict Title Company. 

By the Court: 

Q. To do what? A. To make settlement on this property, 
that’s right It was November 1st. The man was supposed 
to move out the first floor November 1st, and a settlement 
was made for November 7 at the District Title. 

• ••••••••• 

33 Q. Whom did you see at the title company on the 
7th of November? A. The clerk’s name is Mr. 
Nichols. 

Q. You saw him that day? That’s right 


46 Q. I hand you this and ask you to look at it and 
see if that does not help you to refresh your memory. 
Would you say you received the original of that (handing 
a paper writing to the witness)? A. I must have, but I 
don’t remember receiving it, no. 


May it be marked for identification Defendant’s Exhibit 

1 ? 


163 Q. Mr. Diener, were you under the impression that 
Mr. Wool was a broker when he came into the office? 
A. I knew that Mr. Wool dealt in real estate, and I never 
had any doubt in my mind that he was not a broker. 

Q. You thought he was a broker? A. That’s right. 


164 Q. Have you ever heard in your life of having a 
straw party make a contract to buy property and 
then have another straw seller? A. No. 
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Edward A. Aaronson * • * 

54 Q. I show yon Plaintiff’s Exhibit No. 6, which is 
a letter, August 2, 1946, from Mr. Minovitz to Leo 
Bernstein Company, and contains an exhibit, a short copy, 
or a true copy, of a stipulation in a landlord and tenant 
case. When did you first see that paper (handing a papeif 
writing to the witness) ? A. I saw this letter and this court 
praecipe shortly after it arrived at Bernstein Company. 


56 Q. And what did he say in reference to any ar¬ 
rangements he may have made for settlement? Aj. 

He said that he had arranged with Nichols at the title com¬ 
pany for a settlement on November 7. 

i 

By the Court: 

Q. At what hour? Any particular hour? A. Yes, sir. 
The hour was 12 o’clock. 

57 By Mr. Friendlander: 

i 

Q. Noon? A. Noon. 

i 

i 

•••**••••? 

j 

59 Q. Let us come down to November 7. Were you 
with Mr. Diener on November 7 at noon? A. I came 
to Mr. Diener’s office and I went with Mr. Diener to the 
title company. 


Q. At what time? I was at the title company promptly 
at 12 o’clock. Together we had a check to make settlement 
for this property— 


Q. On November 7 at 12 o’clock you and Mr. Diener were 
at the title company. Whom did you see there? A. Wfe 
spoke to Mr. Nichols. 

Q. Did you see Mr. Minovitz, Mr. Wool, or Mr. Stein- 
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berg? A. No one was there to keep that appointment ex¬ 
cept Mr. Diener, myself, together with Mr. Nichols. 


60 Q. Did yon, after yon left the title company, at¬ 
tempt to reach Mr. Minovitz? A. I made a personal 
telephone call when I went back to Mr. Minovitz, to his 
office, which was across the way. 

Q. Did you speak to Mr. Minovitz? A. Mr. Minovitz was 
not there. I left a message with his secretary to call me at 
the Bernstein Company. 

Q. Did you do anything else that day with reference to 
this matter? A. Then I went with Mr. Diener to go past 
the property. 

Q. That is the Connecticut Avenue property? A. That’s 
right. 

Q. Was it vacant? A- It was occupied by the same ten¬ 
ant, who had a photographic studio there. 

Q. Did you go somewhere else after that? A. Then I 
came to your office, and you were requested to write a letter 
to Mr. Minovitz requesting the return of the deposit that 
we had put up. 


61 A. The Real Estate Exchange was interested in 
having possession of the first floor, primarily because 
there were several possible resales. 


Q. When did you first learn that there was going to be 
some difficulty? A. As a matter of fact, I was as- 
62 sured by Mr. Minovitz that there would not be any 
difficulty; that everything was arranged for the ten¬ 
ant to move out of there on the 1st of November. 

• ••••••••• 

66 A. I learned later that the tenant had appealed 
this judgment. 

The Court: I thought he agreed not to appeal. 

The Witness: That is right, but he had appealed. 
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By Mr. Miller: 

* i 

Q. But lie did? A. He appealed and filed an application j 
to the Court of Appeals to get that judgment set aside. I 
understood he was to remain in the premises. 


72 Now, did you make the appointment for November | 
7 ? A. No, sir. Mr. Minovitz made that appointment j 
personally. 

Q. Did you receive any written notice from Mr. Minovitz j 
similar to the letter of the 23rd, notifying you in writing j 
that the settlement was on November 7? A. Mr. Minovitz ! 
told me that he had made the appointment directly with ! 
Mr. Nichols for November 7. At that time he told me j 
there was no question about it, because we were concerned ! 
about losing out on a couple of prospective deals. 


73 Q. Do you know when the tenant did vacate? A. 
No, sir. 

74 Q. You never checked after that? A. Never; 

checked after that. I 


Neville D. Miller • # • 

88 By the Court: 

Q. But your letter says it did not come in on a new order.! 
I do not know whether you have read the letter or not, sir.; 
You wrote the letter, apparently. You had better read it! 
and see what is in it. 


89 Q. In your letter, if you will read your letter, sir, 
that you sent to Bernstein Company, you said: 

‘‘The previous order called for seven insertions com¬ 
mencing November 3rd and this particular advertisement 
was discontinued November 7. Evidently it was not youir 
intention to have this advertisement included with the 

»• i 


i 

i 

i 
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others which were repeated commencing November 10, and 
we regret any misunderstanding which caused the repeti¬ 
tion of this advertising.” 


90 Q. You, however, wrote this letter? A. I did. 

Q. That states the facts correctly? A. As far as 
we know. The reason we said “misunderstanding” rather 
than error, because we had no way of checking whether the 
girl clipped the wrong ad or whether Mr. Bernstein told 
her to turn it. 


Samuel P. Nichols * * • 

108 Q. You knew Minovitz, didn’t you? A. Very well 
Q. You had handled many special cases for him? 

109 A. Yes. In fact, I handled all of his. 

Q. He would call you up and you were able to 
handle it for the lunch hour? A. I handled very many for 
him. 


110 Do you know how it happened that Bernice Burke 
became the purchaser when originally Sarah Charles 

111 had been listed as the purchaser? A. No. 


Max A. Wool • • • 

112 Q. Directing your attention to sometime in June 
of 1946, what business were you in? A. In the insur¬ 
ance business. 


113 Q. Do you know who Mr. Minovitz is or was? 

**•**••••• 

A. He was an attorney in the District. 

Q. What was your association with him? A. We were 
partners in several deals of real estate, buying and selling. 
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Q. Did he have an office with yon, or did yon have am 
office with him? A. Yes; we had adjoining offices. 


Q. Had yon done so in his name or yonr name, or did! 
you use other names? A. We used other names. 

114 Q. What other names did yon use? A. We usedj 
Bernice Burke and Harry Steinberg. There may! 
have been another name that he used. I don’t remember. 


115 Q. Do not tell ns what he said, but as a result of; 

that can you tell ns? A. We used his name as a 
straw purchaser in this deal, or seller—straw party. 


I 

A. Told the Bernstein Company for the Real Estate Ex^ 
change, which is the same thing, about this property. 1 
offered it to them for sale, and we dickered several times—| 

• ••*•••••« 

j 

The Witness: And they made us the proposition of an 
offer, and we put it in the form of a contract. 


Q. At the time you dickered with him and made the negoi 
tiations, for whom were you acting? A. For Minovitz and 
myself. 

Q. Who were the contract owners at that time? A. Th^ 
contract owners ? I think Steinberg was the contract 
116 owner. I am not positive of it 

Q. Who was the real party in interest? A. Mino L 
vitz and myself were the owners of the property. 

i 

By the Court: 

Q. Did Steinberg have title to the property at the tim^, 
sir? Did he have a deed to the property? A. I don’t knowr. 

Q. What was the significance of his signature if he had 
no title to the property? Whom could it bind? A. He was 

i 

! 

i 

i 
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acting as our straw party. We both, authorized him to sign 
that. 

ii 

117 Q. At the time you had this negotiation with these 
gentlemen, was there any discussion as to who was 

118 the real owner of the property when you negotiated 
with them? A. No. 

Q. Did you inform them that you and Mr. Minovitz were 
the owners? A. No. 

Q. At the time of that contract were you able to get Mr. 
Steinberg to sign this on the reverse side of the contract 
which we presented to you? A. Yes. 

Q. Whose signature is that? A. Harry Steinberg. 


Q. You testified in the deposition taken that you were 
present when Minovitz signed Steinberg’s name, did 
119 you not? A. I don’t recall that. 


Q. Are you testifying that you were present when Stein¬ 
berg signed that contract? A. No, I am not. 

Q. Are you testifying that you were present when Stein¬ 
berg signed that? A. No, I am not. 


122 Q. Now, Mr. Wool, did you see who put the signa¬ 
ture on the contract? A. I did not actually see, but, 
refreshing my memory from the deposition that was taken, 
I think that Mr. Minovitz did put the signature— 

Q. Did he do that in the presence of the officers of the 
plaintiff? A. No. 

124 Q. Could you tell us in point of time, as to when 
that contract for acquiring the property was entered 
into with respect to the time that you got the $5,000 check? 
A. Some time before June 4th; maybe two or three weeks. 
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125 Q. Did the purchaser say anything as to what they 
wanted the property for? A. No. They said it 
would make it more salable, if I recall, if they had posses¬ 
sion of the first floor—offered with possession of the first 
floor. 


138 Q. Now, after the contract with Sarah Charles 
was signed, you then went to the Bernstein Com- 

139 pany, negotiated for a sale, and walked into the Bern¬ 
stein Company and handed Diener a contract ap¬ 
parently signed by a man named Steinberg? A. That is 
correct. 

Q. You did not tell Diener a single word about who Ac¬ 
tually had the contract to buy the property, did you? Aj I 
wasn’t asked. 

Q. But you did not tell him? A. I did not tell him. 

I 

• • • * • • • • • | • 

140 Q. Now, it is clear that you did not ever sign; a 
contract to buy this real estate yourself? A. That’s 

right. 

Q. It is clear that Miss or Mrs. Sarah Charles signed the 
contract from Stirman? A. That’s right. 

Q. Do you know what client Mr. Minovitz was represent¬ 
ing when he referred to his client in his letter of November 
8th? I show you plaintiff’s exhibit number 8, the last para¬ 
graph, 4 ‘As far as my client is concerned” (handing! a 
paper writing to the witness). A. I imagine he meant my¬ 
self and him. 


142 Q. You were right there when Mr. Minovitz signed 
his name to this transaction and you did not remem¬ 
ber it? A. That’s right, I didn’t remember it. 

143 Q. What was the purpose of signing Harry Stehi- 
berg’s name to this contract, if you know? A. He 

wanted to use Mr. Steinberg as a straw party in this case. 


i 

i 
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Q. What connection did Steinberg have with the contract 
of purchase ? A. No connection at alh 


145 Q. Will you tell us, please, what you told them 
about Harry Steinberg? A. I didn’t tell them any¬ 
thing about Harry Steinberg. 

Q. You knew yourself Harry Steinberg had not even 
signed that paper, didn’t you? A. That’s correct 

146 Q. Did you tell them that? A. No, I did not. 

Q. In other words, you did not tell Diener that 
the contract had not been signed by Steinberg, but had been 
signed by Minovitz in the name of Harry Steinberg? A. No. 

Q. You did not tell them anything at all? A. That’s 
right 


Harry Steinberg • • * 

149 Q. What permission did you give him with respect 
to that contract? A. He asked me to use my name, 

and I said it would he O.K. 

Q. I show you this paper, which has been offered but 
not yet introduced in evidence, which purports to be 

150 a copy of a contract dated June 4,1946, and ask you 
whether or not that is the contract you are speaking 

of (handing a paper writing to the witness). A. I wouldn’t 

know. 

Q. You would not know? Is that your signature? A. 

That is my name. That is not my signature. 

Q. Is this your signature over here (indicating) ? A. No. 


Q. In connection with being straw party, what would 
that entail? What permission did you give him? WThat 
could he do? A. Well, I don’t know anything about it ex¬ 
cept he asked me to use my name, and I said it would be all 
right. 
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Excerpt from Deposition of L H. Minovitz. 

231 A. In my opinion the market definitely took ai 
change anywhere from September 23 to November" 

15, it took a change. There was in my opinion a definite 
curbing, a definite slow-up, a definite hesitancy on the pari: 
of buyers of real estate, and especially on the part 

232 of buyers of real estate on that particular property^ 
which is purely investment property. It isn’t home 

property. That is the reason we wouldn’t cancel the con¬ 
tract then. 

.. 
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United States Court of Appeals 
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MAX A. WOOL, Appellant, 
v. 

REAL ESTATE EXCHANGE, Appellee. 


Appeal from a Judgment of the United States District Court 

for the District of Columbia. 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE. 

Prior to March 7,1946 title to the real estate, 1735 Con¬ 
necticut Avenue, N. W., which was involved in this suit, 
was in the name of Inka M. Price. On said date of March 
7, 1946 the said Inka M. Price conveyed this property to 
Morris Stirman and Frances R. Stirman (P’s. Ex. No. 3, 
App. 59). On May 21, 1946 the said Stirmans brought a 
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landlord and tenant suit in the Municipal Court, seeking 
possession of said property from the tenant on the first 
floor, one Brown (App. 44). Sometime after March 7th 
and prior to June 4, 1946 the said Stirmans, as sellers, 
entered into a contract to sell said property to one Sarah 
Charles, as purchaser (App. 67). 

On June 4,1946 the Appellant was in the insurance busi¬ 
ness, and L H. Minovitz was an attomey-at-law. (App. 64) 
Minovitz and Wool, in addition to their own professions, 
were engaged as partners in buying and selling real estate. 
( App. 64) They had used Sarah Charles and one Ber¬ 
nice Burke as straw parties in their real estate trans¬ 
actions, and they had particularly used Sarah Charles in 
the contract for the purchase of this Connecticut Avenue 
property. (App. 65) 

Immediately prior to June 4, 1946 the Appellant con¬ 
tacted the appellee company and negotiated for the sale of 
this property, which consisted of a ground floor store and 
some apartments upstairs. (App. 67) As a result of the 
negotiations they agreed on the price, and Wool (Appel¬ 
lant) and Minovitz presented a contract for the sale of the 
said property, which contained the name of Harry Stein¬ 
berg, as seller. (App. 65) Neither Minovitz nor Wool 
told the agent of the Appellee that Steinberg had not in 
fact signed the contract. (App. 67) 

The contract was executed by the Appellee, and a de¬ 
posit of $5,000.00 was delivered to Appellant on June 4, 
1946, the date of the execution of the contract. (App. 20) 
The contract, among other things, provided that the first 
floor would be delivered vacant. (App. 11) (Plf’s Exhibit 
1) It was very necessary that this first floor be vacant, as 
the value of the property consisted in the fact that at that 
time Connecticut Avenue business sites were easily dis¬ 
posed of where immediate possession could be given, and 
at a price which was in excess of their normal market 
value. (App. 59) 
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Minovitz entered Ms appearance as attorney for the 
Stirmans in the pending possession snit in the Municipal 
Court, and entered into a stipulation with the defendant in 
that suit for a judgment for possession, with a stay of 
execution until November 1,1946. (App. 14) The contract 
stipulated that settlement and possession would be eighty 
days from June 4, 1946; but because of Appellant’s diffi¬ 
culty the Appellee agreed to make settlement on November 
7th and take possession of the first floor on that date, the 
same to be vacant. (App. 21, 61) A copy of the stipulation 
was given to the Appellee for use in its sales campaign. 
(App. 21) 

Minovitz made the arrangements at the title company 
for settlement of the sale on November 7th, and he con¬ 
veyed the information to the Appellee. (App. 26) The 
settlement of the purchase from the Stirmans was set at 
the title company on the 23rd of September, 1946, and the 
Appellant and Minovitz requested the Appellee to settle 
under their contract on that date. (ExMbit Pltf #7) (App. 
15) The Appellee stated they would be glad to do so if 
they had sold the property subject to the possession prior 
to that time; otherwise they would wait until they got pos¬ 
session, wMch they expected on November 1st and not later 
than November 7, 1946. (Plf’s Exhibit 9) (App. 16, 61) 
Appellee did not dispose of the property prior to Septem¬ 
ber 23,1946, and therefore did not make settlement at that 
time, but on said date the Stirmans conveyed to one Ber¬ 
nice Burke. (App. 59) The tenant in the ground floor of 
the Connecticut Avenue property did not vacate the prem¬ 
ises on November 1st. (App. 62) On November 2nd said 
tenant filed a motion to set aside the judgment for pos¬ 
session, which was overruled, and on the 6th of November 
said tenant in the landlord and tenant case noted an appeal, 
and the Municipal Court of Appeals fixed a bond wMch 
was to be filed by the 13th of November. The said court 
further provided in its order that the appeal be perfected 
by the 15th of November, and the brief of the tenant be 
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filed by the 23rd of November, and the brief of the landlord 
be filed by the 27th of November. (App. 44, 45, 46, 47, 48) 

On the 7th of November the Appellee appeared at the 
title company prepared to settle on the property. (App. 
61) The Appellant was not present at the title company, 
and the Appellee attempted to reach Minovitz by telephone, 
and could not do so. (App. 62) The Appellee’s agents 
then went to the Connecticut Avenue address and found 
the tenant still in possession, doing business. (App. 62) 
Prices of real estate at this point were beginning to drop 
(App. 69) 

The Appellee thereupon instructed counsel to notify the 
seller that because of the continuous delay they declared the 
contract rescinded, and the counsel so notified the seller 
in writing and demanded the return of the deposit. (Pltf 
Exhibit 10) (App. 17,18) 

Minovitz, representing himself as attorney for the 
seller, rejected the attempt to rescind, and stated that they 
would settle the case on the 20th of November, 1946. (Pltf 
Exhibit 8) (App. 15, 16) This suit was brought, and the 
Appellant, in addition to denying the failure to deliver 
possession, as agreed, also claimed damages under the con¬ 
tract. (App. 2) Appellant, through Minovitz as attor¬ 
ney, demanded a jury trial (App. 3) Upon the death of 
Minovitz, present counsel for Appellant entered his 
appearance. (App. 3) The cause came on for hearing 
before the court and jury, and at the conclusion of the 
Appellee’s case the Court called counsel’s attention to the 
fact that this was a suit to rescind a contract and therefore 
one in equity, not in law, and although there was no dis¬ 
tinction between law and equity in so far as the form was 
i concerned, yet it was not a proper case for the jury to de¬ 
termine. (App. 33) Counsel for Appellant indicated his 
agreement with the Court on that point, but desired the 
Court to refer the case to the non-jury side for reassign¬ 
ment. Appellee’s counsel had no objection to having the 
cause determined by the Court rather than the jury, but 
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objected to sending it back for reassignment because of 
the long delay it would entail. (The case had been filed! 
in 1946 and was being tried in March, 1948.) The Court 
determined to proceed with the case, to which action Ap¬ 
pellant ’s attorney excepted. (App. 35) The Court deter¬ 
mined that the contract should be rescinded and the deposit 
refunded. (App. 4, 5, 6, 7) 

It is from that judgment that the Appellant appeals 
(App. 9) 

SUMMARY OF ARGUMENT. 

1. The Court was correct in holding that the case should 
not be tried to a jury for the reasons: 

(a) That said cause was one for rescission of a contract,! 
with, incidentally, the repayment of the money. The 
attempt by the Appellee unilaterally to rescind did not 
constitute a rescission in law because the seller rejected 
such rescission and contended that the contract was still in 

i 

full force and effect. 

(b) That counsel for Appellant agreed with the trial! 
court that it was properly an equity case, and apparently 
only objected to the Courts refusal to refer the case back 
for reassignment. 

2. The contract provided for settlement eighty days 
after its date, with possession of the first floor to be given 
at that time. The time of settlement was extended by 
agreement until November 7th, with possession prior to 
or on that date. The Court’s finding of fact that this was 
so is right, and based on substantial evidence. 

3. Time was of the essence of this contract and the agreed 
ment to settle on November 7th was a new agreement ex¬ 
tending the time from the contract period to a new datej 
Such extension clearly indicated that time was of the 
essence and material. 


j 

i 
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4. The advertisements appearing in the Evening Star 
newspaper on November 10th, 11th and 12th were shown 
by the evidence to have been advertised by the Star in 
error. The Court found such to be the fact. 

ARGUMENT. 

1. The Court was correct in holding that the case should 
not be tried by the jury. 

(a) The cause was one for rescission of a contract: 

The basic principle upon which this question may be 
properly determined is: Was the contract rescinded by act 
of the parties prior to the bringing of the action? If the 
contract had been rescinded prior to the action being 
brought, then it was a case at law, but if it had not been 
rescinded prior to the action being brought, it was neces¬ 
sary that the Court rescind the contract before the Appel¬ 
lee would be entitled to recover its deposit. 

There can be no doubt but that suit for rescission of a 
contract is equitable in nature, and parties to such suit are 
not entitled to a jury trial. In any case, it should be noted 
that a bill in equity is not, as in an action at law, brought 
on a footing of a rescission previously completed. The 
foundation of the equitable action is that the rescission 
is not complete. The aid of a court of equity is sought to 
make such rescission complete, and the recovery of the 
money advanced is merely incidental to the rescission.— 
1/udington v. Patton, 111 Wise. 208, 86 N.W. 571; Masters 
v. VanWart, 125 Me. 402, 134 A. 539; Bruner v. Miller, 59 
W. Va. 36, 52 S.E. 995; Riverside Residence Co. v. Busted, 
109 Va. 688, 64 S.E. 958; Berger v. Roe, 179 Mich. 184,146 
N.W. 200; Richeimer v. Fischbein, 107 N.J.Eq. 493, 153 A. 
514; Jacoby v. Dunc(m, 138 Misc. 777, 247 N.Y.S. 318; 
Mason v. Mason, 90 Mont. 489, 4 P. 2d 475.* 

* Cases involving defects of title are not applicable to this situation, for 
the reason that practically all real estate contracts provide for a return of 
the deposit in the event the title is defective. In the contract at bar there 
was no provision for return of the deposit in the event possession was not 
given. 
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The facts to support the proposition of law are briefly 
as follows: 

When the Appellant failed to give possession and settle 
on the 7th of November, 1946, the Appellee, through its 
counsel, by a letter, stated that the contract was rescinded 
and demanded its deposit back. The Appellants attorney i 
rejected the attempted rescission, insisting that the con- j 
tract was in full force and effect, and arranged to make j 
settlement on the 20th of November, 1946; and further, j 
when suit was brought to recover the deposit, Appellant, i 
by its counterclaim, sought to recover damages on the con- i 
tract. One of the questions, therefore, to be determined j 
under this point is: Did the letter of the Appellee declaring 
a rescission of the contract have the effect, in law, of re- ! 
scinding the same? This Court has said, in Green v. Reeves , 
47 App. D. C. 83, at page 86: 

“One party to a contract cannot terminate it without j 
the consent of the other party, unless the latter has j 
breached it (9 Cyc. 637), and whether he has done so j 
is often a question of fact. Green, by declaring that j 
Reeves had failed to perform, and demanding the re- i 
turn of the deposit, did not abrogate the contract, i 
since Reeves withheld his consent. The latter, as his \ 
letters show, desired the contract to remain in exist- j 
ence. . . ” 

(b) Counsel for Appellant agreed with the trial court that 
a jury trial was not proper: 

I 

On page 76 of the stenographic transcript the following 
appears: 

“The Court: ... It is a bill of complaint for the, 
rescission of a contract on the ground of non-perform¬ 
ance on the part of the seller on the material part of 
the contract.. . 

“ ... I do not know how a case like this gets in before 
a jury.” 


i 

i 

i 

i 

! 

I 

I 

i 

i 

I 
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and on page 77: 

“Mr. Miller: Your Honor, I am in this position. I 
was not in the case originally. Mr. Minovitz was 
counsel, and he died in the meantime. He demanded 
a jury trial. 

“The Court: Suppose he did demand it? How did he 
get it? 

“Mr. Miller: I do not know. I follow Your Honor one 
hundred per cent, and I had the same trouble with it. 
I asked my client, how did this get to be a jury trial?” 

and on page 80: 

“Mr. Miller: Well, it will result this way, as I see it, 
Your Honor: That if the jury were to find for the 
plaintiff, of course it would leave it that the man gets 
its money back, and it would automatically follow that 
they would be declaring a rescission of the contract” 

And on page 81 Mr. Miller inquired of the Court what the 
Court would do with the case after he released the jury, 
and the Court indicated that the Court would try the case; 
or the alternative would be to send it back to the Assign¬ 
ment Commissioner and send it to a non-jury judge. Mr. 
Miller, on page 82, insisted that the case should go back 
for reassignment; and on pages 83 and 84 the Court deter¬ 
mined that he would go ahead with the case, and thereupon 
the Court discharged the jury; and on page 85 Mr. Miller, 
for the record, noted an exception. He then proceeded to 
argue his motion for directed verdict, which was overruled. 

2. The time of settlement under the contract was ex¬ 
tended by agreement until November the 7th. 

The Court’s finding of fact (6th paragraph) makes that 
definite determination. It is clearly supported by the rec¬ 
ord. (App. 6) 
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i 
I 

I 

3. Time was of the essence of this contract and the chang¬ 
ing of the settlement date until November 7th clearly indi-j 
cated that time was of the essence of the contract 

The law is well settled by the adjudications that an agree¬ 
ment to give possession on a certain date is of the essence| 
of the contract. The following cases support our view:; 
American-Italian Building <& Loom Ass’n. of Elizabeth, N. Jl 
v. Liotta et al., 117 N.J.L. 467,189 A. 118,108 A.LJt. 1346; 
Stallard v. StaUard, 133 Kan. 512, 300 P. 1096; Callicott v.j 
Horn, 161 Miss. 395, 135 So. 215, 137 So. 190; and Brown¬ 
ing v. Huff, 204 Ky. 13, 263 S.W. 661. j 

In addition thereto, in the case of Browning v. Huff,] 
supra, the court says that a new agreement made extend-' 
ing the time for settlement clearly indicates that time is of 
the essence. This decision is contrary to the position of 
the Appellant. 

Here all the parties knew that the property was being 
bought for resale, and hence possession of the ground floor 
was essential and the very essence of the transaction. Fail¬ 
ure to yield such possession was a breach by the vendors.! 
Time may be made the essence of a contract, either by ex¬ 
press agreement of the parties, or it may arise by impli¬ 
cation from the very nature of the property or the avowed 
objects of the seller or purchaser. Cheney v. Libby, 134, 
U.S. 68, 33 Law Ed. 818; Waterman v. Banks, 144 U.S. 394, 
36 Law Ed. 479; Brown v. Guarantee Trust and Safe De¬ 
posit Company, 128 U.S. 403, 32 Law Ed. 468. 

The Court’s finding of fact (Third paragraph) covers the 
situation and is supported by substantial evidence: 

i 

“That it was to the advantage of the purchaser that 
the first floor should be vacated at the time of settle¬ 
ment, and that deals for the resale of said property 
had fallen through because the first floor had not beeii 
vacated; that the property was more valuable for the 
purposes of resale with the first floor vacated, and that 
values in real estate were turning downward during 
this period.” 

i 

i 

I 

i 

I 
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The Appellant’s witness, Minovitz (whose deposition was 
read after his death) (App. 69) established a downward 
trend of the market in November of 1946. The date for the 
settlement, November 7th, was testified to by Minovitz, Ap¬ 
pellant’s witness, and by Aaronson, Appellee’s witness. 
(App. 23, 32, 49). 

4. The advertisements appearing in the Evening Star 
after the 7th of November had no legal effect on the case. 

The testimony of Mr. Neville D. Miller was as follows: 

“Q.: In yonr letter, if yon will read yonr letter, Sir, 
that you sent the Bernstein Company, you said, ‘The 
previous order called for seven insertions commencing 
November 3, and this particular advertisement was 
discontinued November 7. Evidently it was not your 
intention to have this advertisement included with the 
others which were repeated commencing November 10, 
and we regret any misunderstanding which caused the 
repetition of this advertising . . . ’ ” (R. 89) 

' On page 90 of the record the following appears: 

“Q.: You, however, wrote this letter? 

“A.: I did. 

“Q.: That states the facts correctly? 

“A.: As far as we know. The reason we said ‘mis¬ 
understanding’ rather than error, because we had no 
way of checking whether the girl clipped the wrong ad 
or whether Mr. Bernstein told her to turn it.” 

During Mr. Miller’s argument for directed verdict in 
which reference was made to the testimony of Mr. Miller 
of the Star (R. 95), the Court said: 

“I understood him to mean by his letter and by his 
testimony that when this new order went in it included 
with this 9th and 10th this property which had previ¬ 
ously been ordered but which was not renewed. That 
is what I understood him to mean. I may have mis¬ 
understood him, I am frank to say.” 
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CONCLUSION. 

t 

The determination of this cause being plainly right, it 
should be affirmed. 

Respectfully submitted. 


Mask P. Fbiedlajstdee, 
Attorney for Appellee. 


